* Basic concepts ¢ Transferring possession

¢ Ownership ¢ Bailment

* Possession ¢ Dealings in things in action

This chapter is intended to provide an introduction to the concepts which underpin
the law as it relates to property other than estates and interests in land. Accordingly,
the chapter will focus on issues relating to property that must be appreciated
in order to understand the discussion in the subseguent chapters. For example,
() delivery and possession of goods, as well as the passing of title are discussed in Part
Il of this book; (i) Chapter 25 deals with the granting of secunty over property; and
(i) Chapter 26 deals with business financing, which requires an understanding of the
nature of business assets. Even such apparently mundane issues as the law relating to
the transportation and storage of goods involve a good grasp of what the law treats as
property and how it protects interests in property. Finally, agents often have possession
of goods when acting on behalf of their principals and this may give rise fo property
issues.

That is not to say that this chapter is 'light' reading; the issues are complex
and there remain numerous troublesome areas where the law is far from clear, The
chapter starts by considering some basic principles by outlining the way in which
English law categorizes property before moving on to consider how ownership
is best thought of as a bundle of rights over something that the law recognizes as
something which can be owned (i.e. property). English law recognizes only three types
of proprietary claim to personal property, and the chapter then moves to consider
two of these: ownership and possession.' After noting the key difference between
personal and proprietary claims in relation to property, the nature of legal ownership,
including co-ownership are discussed, along with the difference between legal and
equitable ownership. The concept of possession is given a more extended treatment
with focus on circumstances where ownership is separated from possession, so
that the importance of possessory title to goods in English law can be appreciated.

I. The third proprietary interest, namely the charge, is a security interest only (Le. ivis an interest granted
to a person called a ‘chargee’ in order to provide him with claims against the property if the owner fails to
mieet an obligation to the chargee—for example, paying a debe).
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FIGURE 21 Types of property

The chapter ends with a brief discussion of how property which cannot be physically
possessed can be transferred through assignment.

Basic concepts

Real and personal property

As Figure 2.1 demonstrates, English law draws a sharp distinction between (i) prop-
erty which is land® or interests in land, known as ‘real property’; and (ii) property
which is not, known as personal property. Thus real property consists of property
which the law treats as land, and personal property is simply a residual category
consisting of all property which is not land. What is treated as real property extends
beyond the physical structure of the land itself and includes things attached to it and
to incorporeal’ rights, such as rights of way, mortgages and charges over the land.
We can see immediately thar even in relation to land—that apparently most con-
crete of things—there exists property which cannot be touched, and indeed, as we
shall see, probably the best way of understanding property, whether real or personal,
is to treat it as something which the law recognizes can be owned and that ownership
as simply a bundle of rights.

__ E’ ComCorp Lid

Several years ago, Comecorp bought a piece of deralict land* from Victor, with the intention of
building a factory upon it as soon as the cash became available, Befors ComCorp completed

2. Or more accurately "estates and interests’ in land.

3. Liverally this means something without a body—in other words something that has no three-dimensional
existence. As we shall see, many things thar can be owned do not have a three-dimensional existence.

4. Technically it bought o fee simple absolute estate in the land holding a tenure of free and common
socage, otherwise known as *frechold”.

21
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the purchase, its surveyor inspected the land and saw, inside a shed on the site, and a
number of apparently dilapidated old cars, which Victor had bought mary years before, Peter
has land adjoining the site and decided that ha would buid a fence enclosing both his own
and the deralict land. Peter had recognized that the old cars were in fact extremely valuable
vintage vehicles, and he removed these from the site and now has them in his workshop,
where he |s in the process of restoring them, Comcorp has recently discovered what has
happened and wishes to take physical possession of both the land and the vehicles.

However, there are substantial differences berween real property and personal
property, not least in relation to the remedy available for wrongtul dispossession,
Where a person takes possession of the land of another, then the law provides the
title holder with a remedy to recover the land and eject the trespasser, along with
recovering damages for any financial loss sutfered. However, the position is different
in relation to personal property, Assuming that a person wrongfully in possession of
goods will not voluntarily surrender them, a person who has a right of immediare
possession to them can sue in the tort of conversion. However, at common law the
remedy in conversion was simply damages, leaving the wrongdoer in possession of
the goods bur with an obligation ro pay compensation.’

Types of personal property

As Figure 2.1 illuserates, English law divides personal property into three main care-
gories: (1} chattels real; (i1) tangible property (known as ‘things® in possession’); and
(i) inrangible property (known as ‘things in action’), which irself can be divided into
documentary intangibles and pure intangibles. We will investgate these caregories

in more decail in this secrion.

Chattels real (or leases of land)

Charrels real are leases of land which imitially were simply regarded as personal
arrangements berween the landlord and renant. By the sixteenth century (and prob-
ably before) it was established that leases of land had the characreristics of land,
and consequently leases of land are the subjecr of works on real propertv and not of
personal property, notwithsranding their classification as personal properry.

Things in possession (or goods)

A thing in possession is a tangible object of property, thatis w say a three-dimensional
item which may range in size from a carbon tube with a diameter of a billionth of
a metre to the ship the Seawise Giant, an ultra-large crude oil carrier which, until i
was scrapped, was nearly 500 metres long and weighed over 500,000 tonnes. Another
word for things in possession is ‘goods’ or alternarively *chartels’. In this chaprer, the
word ‘goods’ will be used, since typically elsewhere in the book, this word is used w
designate things in possession.

3. By virtwe of & 3 of the Torts (Interference with Goods) Act 1977, an award of specific recovery may
be made on a divcretionary basis. Mormally the award s of damages, unless that provides an insdequare
remedy, The rght to recover land 15 a5 of right

6. A thing (formerly known as o chose) s o legal term used o describe an asser other than land
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Things in action (or legal claims)

Things in action are intangible property, that 1s 1o sav property which one cannot
touch (and so cannot physically possess) and which consist of claims against another
person. So, for example, a debr, a share in a company, a copyright, or a patent are
all things in action, since they are all recognized in law as property burt are incap-
able of physical possession. Nowadays,” things in action are typically treated as con-
sisting of two separate sorts of property called ‘documentary mtangibles” and ‘pure
mtangibles’.

Documentary intangibles are things in action where the documents with which
thev are associated are so identified with the underlving obligation that transfer of
the document effects a transfer of the obligation, For example, 10 whart are called
‘documenrary sales’ of goods, the sale goods will be in the physical possession of
a carrier in transit to the buyer and consequently inaccessible o either the buyer
or the seller. Documents called bills of lading are used, which are regarded as doc-
uments of e o the goods identfied in them, so that tvpically the seller has an
obligation to tender a bill of lading to the buyer rather than the goods, and the buyer
must meet his paymenr obligation by rendering the purchase price against receipr
of the documents. Thus, if it is transferable (known a liccle misleadingly as ‘negori-
able'}, a bill of lading can be boughr and sold as i it were the goods themselves, since
ntle ro the document is recognized as nicle to the goods.®

While a bill of lading is an example (probably the only one) of a documenrt of
rtle to goods, the law also recognizes documents of nidle to the payvment of money,
for example cheques and other bills of exchange. Here, typically, rthe pavment
obligation of the accepror w the drawer is transterred o the pavee, and where the
instrument is negotiable it will pass with the documenr to furure lawful holders of
the bill”

Pure intangibles are simply pieces of intangible property which are not embodied
in a document. Thus in our example involving a bill of exchange, we have assumed
thar the drawer and the accepror have a relationship where the accepror has a pay-
ment obligation tw the drawer. That pavment obligation—a debt—is a pure intan-
gible bur is capable of becoming a documentary intangible if a bill of exchange is
drawn upon ir. A share in a company, too, is a pure intangible, bur does nor become
a documentary intangible even though there may be a document called a share cer-
rificate, which is issued by the company. Tide to the share in the company does nor
generally pass on delivery of the share cernficate," but on entry into the share reg-
ister of the company.

Ownership as a bundle of rights

When the word ‘properny’ 15 used in normal language, we invariably mean to
denote the thing which is owned. However, when we think about property in a legal

7. Following the msigletul classification of Bov Goode and Ewan Mokendrek, Conde on Commereral Law
{4ch edn, Penguumn 2000).

5. 1 fact this s only o possessory ritle, since the bill onlv embodies a righr to posiess the goods

W, There are other forms of documentary intungibles. For example, tile o some types of invesoment
called hearer bonds” will pass with the hond document,

1, I other words, the share certiheate is not a document ol utdle
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context, we can see thar this understanding of property raises two subsidiary ques-
tions, namely (i) ‘what is ownership’; and (1) ‘whar things can be owned”? Certainly
the most influential analysis of whar constitures ownership in English law is thar of
Tony Honoré," who argues that it is simply a collection of rights recognized by the
legal system as corresponding to property rights and exercisable against a person in
respect of a parricular thing. Consequently, ownership simply consists of the ability
to resist competing claims made by another person in respect of property by assert-
ing your own. It is clear, therefore, thar when we talk of compering claims we can see
that ownership of personal properry is relative and not absolure.

The concept of ownership is dealt with in more detail later in this chapter, but
Honoré's understanding of ownership requires thar the legal system recognizes the
hundle of rights as being exercisable over something which can be owned. For exam-
ple, I clearly have a range of rights in respect of my body, including, for example,
the right not ro be physically arracked by vou; therefore, we might imagine thar this
bundle of rights mighr constitute property, ver it is nor so, Traditionally in English
law | do nor own my own bodv." A further example of the difhculty in determin-
ing whar can be owned and whar cannor is demonstrated by the Auseralian decision
in Fictoria Park Racing and Recreation Grownds Co Led v Taylor”" Here the owners ol a
racecourse sought o prevent the owners of a neighbouning piece of land thar over-
looked the racecourse from watching the horse races and broadcasting a radio com-
mentary on them. By a majority of three to two, the High Court of Ausrralia held
that there could be no property rights in a specracle because the racecourse owners
had no physical means of excluding their neighbours from spectating. The minority,
on the other hand, held that property rights had been infringed on the basis that the
defendant had deprived the claimant of the right to commercially exploir the race
meetings.” Whilst it would be dangerous to see this ‘excludability” as being a sure
way to separate ‘property’ from ‘non-property’, the importance the law places in
the ability physically o exclude others from exercising control over goods can be
appreciated in a number of the cases referred o in the remainder of this chaprer.”

So what the law is prepared o trear as property is dependent not on some intrin-

sic character that distinguishes ‘property’ from ‘non-property’.

11 Tony Honoré, 'Ownership’ in AG Guest (ed), Oford Eegeps e Torcopeadenee (OUP 1961 ) 108, Honoré
was himsell beavily influenced by Hohfeld; see WK, Holfeld, *Some Fundamental Legal Conceptions as
Applied in Judicial Reasoning (1913} 23 Yale Law Journal 16

12, However, the Lo in this area is developing. For example, whilse no one has property righes in a dead
body nor in medical samples taken from a dead body | Dok o Nortl Uyneside Health Antboraty awd Neweastle
Heelth Angbwraty [ 19971 1 WLR 596 (CA)), property rights con be acquired i an anatomical skeleton pre-
pared for use by medical soudenrs; and it has recentdy been pecepred thar producs from a lnman body
can be the subject of property rights { Vedemuetd aud Oty p Nargh Broctol NHS Tigecs [2000] EWCA Chv 37,
[200008) €38 1)

PR [1937] CLR 474 (High Coure of Australia),

4. For a tascmanng contexmal insight into thias case see Andrew Kenyon, Megan Richandson, and Sam
Rickerson (eds |, Lamidwarke sw Anserolva baeellectmal Properey Loz { Cambridge University Press 2000

15, Kevin Grav, ‘Property in Thin Aie® (1991) 50 CL] 252, poines out that the ability w exclude others
frovm ul]iul."lrt; a T]lin!_' is 0 kev faceor in determining whether the thing can be the subject of propert
tights or nor For a further example of 'exclodabiliny” being indicative of the character of property, con-
sider the issue of personality rights’; see G Scanlan and A McGee, ‘Phanom Intellectual Property Righes'
[206KH] THCY 2ad
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What types of property rights does
English law recognize?

In addition to the security interest known as the ‘charge’, the proprietary rights rec-
ognized in respect of personal property are ownership and possession.'® These rights
are rights which are said to be in the asset itself, sometmes called 'jus in re’, and must
be contrasted with personal rights exercisable by one person against another over a
particular article of property because of an obligation in respect of it, a Jus ad rend’,
Another way of putting this is to say that proprietary rights have the capability of
‘going with the thing’ because they are in or part of it, whilst personal rights in this
context are rights as against an individual in respect of a thing. To understand this,
consider the following example.

g ComCorp Ltd

Bastion Ltd agrees to sell 100 palettes to ComCorp. Before ownership of the palettes
passes to ComCorp, CheckGoods Lid wrongfully takes possession of the goods and
refuses to supply them to ComCorp.

In such a case, ComCorp clearly has a claim in contract against Baston for
non-delivery. This is a personal right against Bastion in respect of the goods, but
ComCorp does not have proprietary rights, since it does not have possession of the
goods, nor is it their owner. Consequently, ComCorp does not have a right to make
a proprietary claim against CheckGoods (for example, to sue CheckGoods in con-
version for interference with ComCorp's right to possession).!” However, if under
the terms of the contract, ComCorp had become the owner of the goods, it would
have a claim in conversion against CheckGoods,'" as CheckGoods had interfered
with ComCorp's proprietary rights."”

It might appear from this example that, whilst there is a difference between per-
sonal rights and proprietary rights, it does not really matter, because ComCorp did
have some sort of claim against someone. However, suppose Bastion cannot be found,
or suppose it is insolvent so that ComCorp's personal claim against it for breach of
contract will probably not be met in full. The key characteristic of a proprietary
right emerges, namely that it will survive the insolvency of a person who infringes ir,
whereas a merely personal claim in respect of goods will simply become a debt to be
proved in the insolvency and will abate along with all the other claims of creditors
who do not have proprietary rights. Consider the following example.

16, Roy Goode rightly points our thar ‘Real Rights’ might be a preferable description for proprietary
rights since a charge consists of rights ever not i a thing. However, ‘proprietary’ is the commonly used
name.

17. Farvis v Willtams [1955] 1| WLR 71 (CA) established thar a mere contracrual right to possession is
insufficient; see Mark Simpson, Anthony Dugdale, and Michae] Jones, Clerk awd Lindreel on Tores (20th edn,
Sweet & Maxwell 2010) 17-62.

18, Assuming ComCorp either had possession or an immediate right to possession of the goods.

19, Pendragon ple v Walow Lo [2005] EWHC 1082 (QB).

fﬁhﬂrgas and other
socurity interests

are discussad in
Chapter 25 and will not
be considerad further
in this chapter
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| I?’ ComCorp Ltd

Harvest Ltd agrees to sell 10,000 tonnes of wheat to ComCorp at $350 per tonne, with the
wheat being currently loaded in an unidentified ship containing 20,000 tonnes of wheat.
ComCorp pays the purchase price and under the terms of the contract and by virtue of
s 20A of the Sale of Goods Act 1979, ownership of half of the cargo passes to ComCorp.
Harvest Ltd becomes insolvent before ComCorp can take delivery, by which time the
wheat Is worth $400 per tonne.

As ComCorp has ownership of half the wheat, by virtue of s 283 of the Insolvency
Act 1986, ownership of it will not vest in ComCorp's trustee in bankruprey (though
the $3.5million purchase price will). ComCorp will therefore be able to assert its
proprietary right to the wheat as against Harvest and rake possession of it However,
suppose Harvest became insolvent before ownership of the wheat passed to
ComCorp. Ownership of the wheat will vest in Harvest's trustee in bankruptey and
ComCorp will be left with pursuing its personal claim for breach of contracr along
with all of Harvest's other creditors.”

Equities occupy the middle ground between personal rights and proprietary
rights, examples being the right to rescind a contract for misrepresentation, or
have a transaction set aside for undue influence. In respect of the person making the
misrepresentation or effecting the undue influence, the effect of an equirty is purely
personal—the contract is voidable at the instance of the innocent party, but this per-
sonal right does not ‘go with the property’—so thar the effect of the right to rescind
will not affect a third party merely by virtue of their acquiring the relevant goods,
However, if the third party acquired the goods with notice of the circumstances giv-
ing rise to the right to rescind, or was not a purchaser, then the equity will bind them
also. Consequently, where the sale of goods has been induced by the tender of a
dishonoured cheque, the ‘rogue’ will nevertheless be able to give good legal title w
an honest purchaser of the goods from him, notwithstanding the facr that the seller,
having discovered the misrepresentation, has avoided original contract of sale.

Having established that both ownership and possession create proprietary inter-
ests in goods, each of these concepts needs o be discussed in more derail.

Ownership

What is ownership?

Ownership is a remarkably difficult conceprt to define, but Honoré insists that it con-
sists of the legal rights, being the ‘standard incidents of ownership’, that are left after
specific rights have been granted to others.” Included amongst these ‘standard inci-
dents’ Honoreé lists the right to possess, the right to use, the right to income from the

20. This example is based on the facts of B¢ Wadr [1927] 1Ch 606 (CA), which pre-dates s 204 of the Sale
of Goods Act 1979,

21. See Tony Honoré, ‘Ownership’ in AG Guest (ed), Oxford Essaye in Furtspradence (OQUP 1961) 126-8.
The hist of ‘incidents" s at 113
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asset, and the right to transfer it. Yet, X might pass possession of some machinery to
¥ for ten years for ¥ ro use in his business.” In this case X no longer has possession
or use of the machinery, nor does he have an immediate right to possess, yetit would
be correct o say that X remains the owner of it, as he stll has the residual rights
once we strip away those he has granted to V. Indeed X will still be the owner, even
if he does not have an indefeasible title to the goods, for example where he bought
the machinery under a contract which for some reason can be rescinded,

The bundle of rights that make up ‘ownership’ and indeed the bundle of rights
which make up ‘possession’ may properly be described as being interests in the
object of those rights. To say that someone has an interest in goods is to denote the
sart of rights they have over the object, for example the type of use to which they are
entitled to put it and what rights they have to exclude others from exercising control
over it

g ComCorp Ltd |

Returning to ComCorp's claim to the cars {as set out on p 21), it can now be said that in
order to succeed in its claim against Peter, it would have to show that it had an inferest
in the cars which entitles it to possession. It could da this perhaps by showing that the
contract of sale of the land from Victor also included a sale of the shed and its contents;
that is to say, it has ownership of the cars. Since the right to possession is amongst the
'standard incidents of ownership’, this is a right which ComCaorp can assert against Peter,

Legal ownership of personal property is indivisible

In relation o personal property, it is not pnssihlc to create successive Ie.gﬂl interests
in the same thing. Suppose that X, the owner of a piece of machinery, leases it to 1,
We have seen that X still remains the owner of it; he has simply parted with posses-
sion. } also has an interest in the goods, not as owner, but by virtue of having posses-
sion of the machine. What X has done is to create an interest, not by carving it out of
his own, but creating a new one derived from possession.’’ Consequently, in the case
of the lease of goods, the lessee obrains simply a right to possess as against the lessor,
which will not bind a purchaser of the machinery even with notice of the leasing
contract unless the lessee is in possession of the goods* In the absence of possession,
the lessee is left with a personal claim in tort for damages against the purchaser for
inducing a breach of contract.*® Similarly a person can, in effect, only grant one legal

22, This would be a bailment, on which see later in this chaprer. Leasing of goods is common,

23, The position is different in relation 1 land where a tenant has an estate in land which, subjecr ro stat-
ute, will bind purchasers whether the tenant is in possession of the land or not,

24, Though see Wilham Swadling, "The Proprietary Effect of the Hire of Goods' in Morman Palmer and
Ewan McKendrick (eds), futereatr in Goods | 2nd edn, Informa Law 1998), who argues that the lessee has no
proprietary rights,

25, But se¢ Roy Goode and Ewan McKendrick, Goode o Commercial Law [4th edn, Penguin 2010) 38, who
argue that the lessee could alternatively formulate a claim in conversion, providing a possible remedy to
recover the goods,

27
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* Sae Paler Stein,
'Rexmar) Law in tha
Commuarcial Court’
{1987T) 48 CLJ 369

morrgage over goods, since a legal morrgage requires a rranster of legal ride from
mortgagor to mortgagee.”

Co-ownership of goods

A key issue with ownership of goods is thar it is dependent on the ability ro idenrify
the goods owned. Consequently, for example, ownership of umidentified goods can-
not pass under a sale of goods from the seller to the buyer. Similarly, where goods
belonging to two different owners are mixed so that neither can distinguish his
goods fraom the other's, then prima facie neither has ownership of the goods; neither
can point to an tem and claim, say, the right to possess it This can be illuserated by
considering the following case.

FACTS: Qil belonging to the claimant was pumped into a ship lo be carried to India from
Russia, It was mixed In the ship with oil belonging to the carrier, so that it could not be said

which ail belonged to whom: The claimant argued that it was therefore entitled to all of the
oll, as the carrier could not identify his oil so as to clam possession of IL2

Indian Oil Corporation Ltd v G
SA (Panama) (The Ypatianna) [1988] QB 3

HELD: Where goods become mixed so that they become indistinguishable from one
another, the only senaible rule, at least where the person who mixed the goods was not
molivated by fraud, was that the owners of the goods making up the mixture become
co-owners in commen of the mixkture in propertion to therr contributions to it,*

Co-ownership exists where two (or more) people contemporaneously have the
right to possess the whole of some goods so that, by virtue of that relationship, nei-
ther can exclude possession of the other(s). Thus in The ¥patianna both the claimant
and the carrier owned all of the oil and so collectively had a claim it and indi-
vidually were enutled to a share of the whole. Thus, since in co-ownership nei-
ther co-owner can exclude the possession of the other, a co-owner who destroys
any part of the asset which they collectvely own withour the consent of all commirs
a tort.””

Two forms of co-ownership exist, namely ownership in common and joint own-
ership, and either can exist at law or in equity in relation to goods." As we have seen

20, OF conrse, if possession of the goods was held by a person with possessory title, then both he and the
owner could grant Iug:ll Morages

27 In reality a rather llogical clavm since at, too, was in the same position, and in fact the carrier had
possession of the mixture so thar the claimane would have needed to have identified its goods in order o
clwim them from the carrier

28, See also Spewee o oo Martne fusirce Co (18658) LR 3 CP 427, The sirparion will be different where
the separate goods af the parties have never been identifable—see, for example, Re Lo Wine (Shipperr)
Led [1986] PCC 21 (QB),

20 Torms (Interference with Cooods] Act 1977, 5 1001 )(a)

W T hough probably there can be no legal ownership in common of things in action and a legal tenancy
i comman in land cannot be created afrer 1925 by virtue of the Law of Property Acr 1923, 5 3401,
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in ownership in common, cach co-owner owns a share of the whole which as ver has
not been divided (for this reason, ownership in common 1s often called ‘ownership in
undivided shares’). In joint ownership the co-owners also have collective ownership
of the whole, but individually chey own nothing. As a resule, if a joint owner dies his
interest ends and the whole of the asser falls into the hands of the survivor (this is
known as ‘the right of survivorship’). A joint owner may convert his collective own-
ership into ownership in common by giving notice of severance to the other, and
any attempt by him to sell either the whole or any part of the asser will be rreared as
severance and operare only on his undivided share.”

Whether a state of co-ownership exists 1s normally dependent on the intention
of the co-owners, bur in cases like Re Stapylton Fleteher,” where a number of pur-
chasers’ cases of wine were stored rogerther, bur segregated from the seller’s trading
stock, and Meweer v Craven Grain Storage Led,” where farmers’ grain became part of
a tlucruaning bulk, the courrs were prepared ro find a stare of co-ownership so thar
ownership (and, in the case of Mereer at least, possession) was not lost by virtue of
the inability of the owners to idennty their own specine goods. However, in the case
of a pre-paving buyver of goods held in bulk, it is only if the parnies agree to the con-
frary that such a |1'l.11_;'|..'l‘ does not become a un-lm'm_'rhjl.' virtue of § 207 of the Sale of
Goods Acr 19701

Legal and equitable ownership

Prior to 1875 England had two parallel systems of law, one developed in the Court
of Chancery (known as “equity’) and the other developed in the courts of commaon
law. The admimniseration of the two systems was combined in 1875, bur the rules
developed by each have; in the main, remamed disnnct.

The approach of the Court of Chancery to personal property differed in a number
of ways from that of the Common Law Courts. First, it recognized trusts, so thar
where J transterred an asset to X o hold on trust for B, B was regarded as having
proprietary rights (an equitable interest) as a beneniciary, though Xsull had legal rde
as a ‘rrustec’. Any variety of rights could exist under trusts, so that it was (and is) pos-
sible to have life, determinable, and other interests in assets held in truse. At commaon
law, while similar results to life tenancies and so forth could sometmes be achieved,
it was only by virtue of erearing two dtles, one deriving from ownership, the other
from possession. The fact that it is possible for property to be owned at law by one
person, but in equity by another, raises the question wherher a person with an equirt-
able proprietary right to possession which is recognized only as a contracrual right
at law can maintain an action in conversion. In futernational Factors Ltd v Rodvigues,”

the Court of Appeal seemed to suggest thar they could. Here a company agreed o

31 50 far as possible, the common low avorded inding oot ownership in commercial situations, primar-
iy because it 15 unlikely thar the co-owners intended o be i eftect gambling on who would die st It
might well be ditferent m a family staation

12,1994 1 WLR 1181 (ChL

AR [1no4] CLC 328 (ML), discussed further later in this chapeer.

3. Section 208 makes provision for ensuring co-owners insuch croumstances can withdraw their aliquon
share withour a potential tort claim from the other co-owners

Fa, (1979 Q8 351 (0CA)

y&}«. tiores 2004 and
208 of the Saks of
Goocks Act 1978 ara

cisoussed ol p 253
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hold all cheques it received from customers on trust for the person o whom it had
assigned debrs owing to it by those customers. One of its directors was held liable in
conversion when he paid some cheques into the company’s bank accounr, since rhe
assignee's fitle under the truse coupled with the right to immediate possession was
sufficient, T'his analysis seems doubrful,™ and Clerk and Lindsell rreat this as a case
where the assignee had possession through the agency of the company.” Similarly,
the Court of Appeal in MOC Proceeds Tne v Lebatan Brothers Deternational (Ewrope)” held
thar a beneficiary under a rrust could not sue a third party for conversion of bearer
shares: the claim for the torr of conversion lay only with the legal owner, the trustee,
Hobhouse 1] explained that the reason why a claim by a beneficiary must fail ‘is not
a quirk of history... Equitable rights are of a different character’ from legal righrs.”
Second, equity would trear an agreement to transfer an asser for value as equiva-
lent to actually transferring it, onee the consideration was paid, though with the one
exceprion—sales of goods® Thus by virtue of the maxim ‘Equity looks on as done
those things that oughr o have been done’, a specitically enforceable agreement
transter a thing in action resulted in equitable rtle vesting in the intended transteree,
though legal ride remained in the intended rransferor, Similarly, a contract ro creare
a “H'!rrg;'l.‘{‘:i.' |}L'l'_".'|.“11: ar L"lEHitl'll'!lL' I‘I:'II'I'T[!_!L'IIL-_[L", tllﬂ}[lgi] it .‘ihﬂﬂlll IJ-I.." IIHTL"LI Fh;!t L"[Illitﬂl..'lli_'"
Tlirlll;“-.‘l Tiy Iil![ll"[‘l.‘.'ﬁ[.": I'II'.IEI.I I“.i" {IL"-I.‘."LIIL‘I} h\ llll" I"'ITL'T\ L"H[i”[l (}fu I“”I'.I ﬁ{]L‘ I”.I!'{.'i]ﬂh&."r lll- H |

legal interest in the asser.”

Possession

While English law has ‘never worked out a complerely logical and exhaustive defin-
itton of possession’,” nevertheless it 15 clear thar it requires two elements: (i) the
exercise ol control over the object, known as de facto possession; and (i1) an inten-
tion to possess the object, known as (amongst other things) animus possidendi. It
is worth noting at the outser thar possession is only possible in relation to tangible

objects, so that whar follows cannot apply to things in action.

The exercise of control

Clearly it is quite possible to exercise control over goods without physically holding
them in one’s hands. If this were not so, then one could never possess a car, leralone
an aircraft or a ship. Whart is required for possession o exist 1s the ability o control

the access of others to the item. Thus, physical possession of a kev to a warchouse

i See Tie Furore Express | 1993) 2 Llovd’s Rep 542 (CA

17 Mark Simpson, Anthony Dugdale, and Michael Jones, Clerd and Lisdeell o Forte | 20th edn, Sweet &
Maxwell 2010} | 17-62]

. [1998] 4 Al ER 675 (CA)

W abad 701, Thowgh the Courr of Appeal found no difficoley in allowing a claim in negligence by a bene-
ficiary under a trase in Soell UK Led v TPatal UK Led [2010) EWCA Ciyv 180, [2011] 1 QB 86

+0. See Be Wade [1927] 1 Ch a6 (CA),

41, For muore see Roy Goode "Ownership and Obligations iy Commercial Transactions” [ 1957] LOR 433
42 Dollfus Micg of Cie 84 v Banck of Bnglawd [1952] AL 582 (ML) 605 (Earl Jowete), See ) Hartis, “The
Concept of Possession in English Law!' i AG Giuest (ed), Oxfard Levayr i Furtmpescdence (OUP 196 3)
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where goods are stored is treated as a form of possession, thaugh clearly in this case
possession is more svmbaolic than actual. The degree of control required will vary
according ro the narture of the goods, as the following case demonstrares,

‘f ) The Tubantia

FACTS: A ship sank in over 100 feat of waler and expert evidence was given that salvaging
such a vessel would be vary difficult, Major Sippe had marked the position of the wreck

(No 2) [1924] P 78 (CA)

with buoys and lines and sent down divers to recover some of the cargo. Due to bad
waather, they had lo suspend diving operations and spant only around twently-five days
during the course of a year using divers on the wrack, Also, because of the depth the
divars could only spend two hours per working day in the ship.

HELD: Major Sippe had possassion of the wreck, bearing in mind its charactar,

COMMENT: The key to understanding this case, and indeed the whole idea of the mental
elament in possession is that Major Sippe was exarcising as much control over the wrack
as the circumstances would allow, and was alzo physically able to prevent the competitors
from exercising control,

The Tubantia (No 2) also illustrates an important point, namely that once control
has been exercised over goods along wirh the necessary intention to possess, the law
resists arguments thar possession has been abandoned withour clear evidence of such
an intent, primarily in order to avoid leginimizing o ‘free-tor-all” scramble for prop-
erty.” A turther demonstration of this point is provided by Pollock and Wrighe,*
whao insist that even where a careless banker leaves his doors and windows open, he
still remains in possession of the cash and securities until the property is acrually
taken by a thief, norwithstanding the facr thart this is the inevitable consequence of
his action.

The intention to possess

The intention to possess consists primarily of an intention ro exclude others from
possession, and this is a matter of fact, but it is important to note that this does not
necessarily amount to an mtention t own, Take, for example, the person who finds
a valuable objecr, which he rakes home and keeps safely. Clearly this person recog-
nizes that he does not own the object, but, equally clearly, he intends to exclude oth-
ers from exercising control over i, even though he recognizes thar were the owner to
assert rights over the property, he could not lawtully resist them, and indeed he may
even take steps to find the owner. Nevertheless, he still has an intention to possess.

43 Foran example of o case of such o free-for-all, see Vowg o Hirchens (1544) 6 0B 606, where on the facts
the court held that a trawlermun was not in sufficient conerol of a shoal of fish in order 1 obirin posses-
sionfy until the net was completely closed arond thein.

H Frederick Pollock and Robert Wright, dw Eeary on Pasresston tne e Cammon Lawe (OUP 1588) [13
Avatlable ar <heep: Sfree-law-hooks rroy rollo name, possession pd =

43, Nore, were the law o have been otherwise, the thiel would nor have commateed larceny,
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Even if he hands the item to the occupier of the area in which he found it, on the
basis he should have it back it no one claims ir, he sull has an intention to possess. "
There are some instances where a person is said ro have control over an objecr,
bur not possession of it, and rthis is cvpically explained because of the lack of the
necessary intent to possess. Thus an emplovee may have control over his emplover's
goods, but so far as the law is concerned, possession is stll in the employer. Similarly,
a guest in a hotel or in the house of a friend may have control over the hotelier’s/
friend’s goods in his room, but nevertheless is not legally in possession of them. In
such cases, the emplovee/ guest is said o have ‘custody’, but by virtue of the lack
of the necessary intent does not have possession, Bridge' suggests that this analy-
sis became necessary 1in order o prevent wrongdoers from avoiding convicnions for

larceny,” which required an unlawful deprivation of possession. If an employee had
been held to have been in lawful possession of his employver’s goads, his subsequent
appropriation of them, for his own benefir, would not have amounred o larceny.
Now under s 1 of the Theft Act 1968, the distinction berween custody and posses-
sion is irrelevant for the purposes of the eriminal law, bur the distinetion remains so
far as the law of personal property is concerned. Thus, a horel guest with custody of
a bathrobe mayv be liable under the tort of conversion if he packs itin his suitcase.

Two illustrations of possession as
a proprietary interest

Possession is a proprietary right, and thus is stronger than a personal right to call for
delivery. A person with possession has a title to and interest in the goods, This, per-
haps, can be illustrared by reference o two cases,

| (@ wilson v Lombank Ltd [1963]  WER 12

FACTS: Wilson bought a car from a person who turned out to bea rogue, and took it to a
garage for repalrs. After the repairs were completed, the car was left on the forecourt of the
garage, but before Wilson could collect it, the garage permitted Lombank Ltd to remove
the car, The car had been stolen and Lombank honestly believed that it owned the car.
Subsequently, Lombank discovered that it did not own the car and so it delivered it to the
true owner. Wilzon sued Lombank for trespass to goods. Trespass 1o goods reguires
the clalmant to have had possession of the goods and that the defendant interfered with
that possession, so the issue was did Wilson have possession of the car?

HELD: When Wilson left the car with the garage, hea still retained possession ol the car, since
the garage was holding it to his order at all times.” Conseguently, Lombank was liable in
traspass to Wilson for the full value of the car, togather with the cost of the rapairs,

46, Parker v Breitdel Atrwsyr Bowed [1V952] O 1004 (CA),

47. Michael Bradge, Perzoeal Praoperty Lae (3ed edn, Clarendon Press 2002) 201

45 Nore thar the crime of larceny has now been |.]l'l,:_|..'h n:|:a]:u'|..'-.] v the crime of theft and thefr-relarted
offences under the Thefr Aot 1968

411, Nate thar the garage did not have a lien on the car, since Wilson had o monthly credic accouns
with it
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COMMENT: This case illustrates two important points, First, Wilson was able to protect
his right to possession against Lombank, even though there was someone who had a
better titie to the car than him. This reminds us that property rights are simply relative and
a title which is less than absolute is still protected by the law. Second, the law may treat a
person as being in possession even where the goods are physically controlled by someone
elze. In this case, Wilson had what is called 'constructive possession’, something to which
wa shall return shortly (see p 37).

In Wilson, the person claiming to enforce his rights in relation to the property was
entirely innocent. The same cannot be said for the claimant in the nexr case, but
nevertheless the law protected his right to possession even though the goods had

been stolen.

(" ) Costello v Chief Constable of Derbyshire [2009])
; EWCA Civ 381

FACTS: Derbyshire Constabulary seized a car that was in the possession of Costello. The
police believed that the car was stolen and had evidence indicating that Costello actually
knew that the car was stolen. The police were unable to locate the car's true owner, but
refused to return the car to Costello. Costello commenced proceedings against the police
force.

HELD:; Although Costallo knew that the car had been stolen, it was held that his rights as
a person with possessory tithe were entitled to legal protection, even though that title had
not been obtained by legal means, and that conseguently the car must be returned to him
after the police had completed their enguiries.

COMMENT: It is worth noting that the Court of Appeal did not believe that public policy
grounds were sufficient to remove that protection, and that it would not have mattered if
Wilson had stolen the car.

It is, however, important to note that in both of these cases the possessory utle
is fragile. In both Costello and Wilson, s 8 of the Torts (Interference with Goods) Act
1977 would have altered the situation had the defendant been able o idenrify a
person with a better title, for example the true owner. Additonally, in Wilson, had
the garage refused to rerurn the car to Wilson before releasing it to Lombank, then
Wilson would have had neither possession nor ownership when Lombank twok the
car and could not have sustained an action in negligence, conversion, or trespass

against it.””

50, This 15 assuming that the case involved construcnve possession, on which see p 37.

* See Joshua
Gatzler, “Unclean
Hands and the
Doctrine of Jus Tarld'
(2001} 117 LOR 565
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E’ ComCorp Ltd

The previous ComCorp example (see p 21) illustrates how possessory fitle might assist
ComCorp Ltd. Suppose that ComCorp did not acquire ownership of the cars along
with title to the land from Victor. If ComCorp could show it had possession of the cars
before Peter took them, then CompCorp would have a prior possessory title to them,
so that as against Peter it has an immediate right to possess the goods, Consaguently,
ComCorp could protect this right by bringing an action for conversion against Peter, If,
however, we suppose that ComCorp never had possession or ownership of the cars,
then it has no claim, even though Peter had wrongfully taken the cars from the shed, In
these circumstances only Victor (presumably the owner) has title to an interest which can
successfully compete with Peter's possessory title,

Transferring possession

The most obvious way of transferring possession of goods is to physically hand
them to the transferee. However, in some instances this is impossible or impractical,
either because of the size of the object or its location. Similarly, in a contract of sale,
it might be expedient thar delivery of the goods rakes place long before the buyer
obtains physical possession. However, even if there is no physical delivery, the law
provides mechanisms for what is called constructive and symbolic delivery. Thus
transfer of possession can be effected symbolically, for example by passing over a
key to a warehouse or perhaps transferring possession of a document of tile,”" while
s 32(1) of the Sale of Goods Act 1979 provides that delivery to a buyer's carrier
effects delivery of possession.

However, a commercially important way in which possession of goods can be
passed occurs when a third party who has physical possession of the goods on behalf
of the transferor undertakes to hold them for another person. This process is called
attornment and we will consider this in more detail later; but before this, it is impor-
tant that we discuss the concept of bailment.

Bailment

What is bailment?

Bailment is a relationship under which a person (known as the bailor) transfers pos-
session of goods o another person (known as the bailee). If vou lend goods to a
friend, you have both entered into a relationship of bailment, with you as the bailor
and your friend as the bailee. Leaving goods with someone to be repaired is another
example of a relationship of bailment. A typical commercial example is where a per-
son, having agreed to sell and deliver goods to the buyer’s premises, uses a carrier to

51. Possession of a document of title to goods 15 sometimes called ‘constructive possession’, though prob-
ably symbolic possession might be a preferable description.
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rransport them to the buver. In this case, the seller is rthe bailor, the carrier the bailee.
Other examples would include cases where possession of goods is transterred to the
owner of a warchouse for safekeeping, or where the owner of a photocopier leases it
to a business, while hire purchase also involves bailment. The essence of bailmenr is
the transfer of possession where the bailee acquires only a limited possessory inter-
est in the goods such that he must either redeliver the goods w, or effect delivery as
mstructed by, the bailor, though in cases such as leasing of goods, such obligations
may be long postponed.

Whether possession has been mransferred 1s always a marrer of facr, depending on
the degree of control transferred, as demonstrated by the following case.

.( § Ashby v Tolhurst [1937] 2 KB/242'{

FACTS: The claimant parked his car in a car park operated by the defendant. An employes
of the defendant allowed a thief to take the claimant's car, even though the thief could
not produce a parking ticket and did not have the key to the car. Whether the defendant
was llable for breach of contracl depended upon whether the car had been bailed to the
defendant.

HELD: The Court of Appeal held that possession of the car had not passed to the
delendant; the relationship between them was therefors not that of baller and bailes but of
licensee and lcensor.

COMMENT; Compare this case to Mendelssahn v Normand Lid"? In Mendelssohn, the
motorist handed the key of the car to the employes of the operator of the car park. The
Court held that there was a bailmenlt, since possession of the keys of the car gave contral
of the yehicle to the car park operator,

The need for the bailee to have only a limited possessory interest does not mean
that a bailee cannot have rights to retain the charrel even as against the bailor. For
example, where the goods are leased to the bailee or where, as is tvpical in cases
of contracts of carriage of goods, warehousing, or for repair, the bailee retains a
lien in respect of his charges. However, unnl the decision of the House of Lords in
Meircer v Craven Grain Storage Lid,"" 1t was believed that for a bailment to exist, the
bailee’s dut}' of dt:li'rur'!;' had to relate to the chattel which had been bailed to him.
In Mesver, a number of farmers deposited their grain in a grain store operated by rhe
defendant. There was no segregation ol each farmer's grain and the operator’s dury
was simply to return grain of equivalent weight and description from the flucruar-
ing mass, ver the House of Lords held that the operator could be a bailee in these
circumstances.”

52, [1970] 1 QB 177 (CA). 53 [1994] CLC 328 (HL).
54, This may be explamned by treeating thie farmers as being co-owners in undivided shares of the mays,
so that 1t was in their eollective comstructive possession while each owned a share in the whaole. See Roy

Goode and Ewan Mekendrick, Gonde on Commerviad Loz (4th edn, Penguin 20007 241
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Bailee’s duties to the bailor

Except as outlined later in this paragraph, a bailee owes the bailor a duty o take
reasonable care of the chattel. Traditionally a distinction has been drawn between
gratuitous bailments and bailments for reward, with a liability in the former case
only lying for what was termed ‘gross negligence'. However, in Houghland v RR Low
(Luxury Coaches) Lrd,” the Court of Appeal rejected this approach and imposed in
effect the common duty of care, though clearly it may be thar whar is reasonable in
relation to a gratuitous bailment may not be reasonable where the bailee is being
rewarded for his services. That said, the position is not entirely clear™ Once the
bailor has shown that the bailee had possession of the chatrel, it will be for the bailee
to show he was not negligent if he cannort deliver up the goods™ and presumably if
thev are damaged in his keeping. However, where the bailee is a ‘common carrier'—
that is a person who advertises to the public that he carries goods for a fee—strict
liability is imposed, subject only to loss caused by a limited number of perils.

The same is true where there is a ‘deviation’ from the conduct of the bailment so
that, for example, it has been held there is an absolute liabilicy for mis-delivery by a
bailee other than in the case of an involuntary bailment.™ For example, in Devercux v
Barclay,” a warehouseman was held liable for failure to deliver up barrels of oil to a
purchaser, even though he had innocently delivered them to a third party who had
bought apparently identical barrels of oil but of an inferior quality from the same
vendor, who had also entrusted them to the defendant for safekeeping.

Typically, in a contractual bailment, the bailee will seek to limit liability. This
ability is subject to restrictions both by statute and at common law. Thus deviation
from the terms of the bailment, for example by not storing the chartel in accord-
ance with the contracrual agreement, where a carrier unreasonably deviates from
an agreed route, or where there is an unauthorized sub-bailment, may result in the
bailee losing the benefit of any contractual limitation clause, as the following case
demonstrates.

FACTS: Gibaud deposited his bicycle for safekeeping with the Great Eastern Railway Co
at one of its stations. The company promised to store the bike in a cloakroom, but in
fact left it in an area open to the general public, from where it was stolen, The contract

Gibaud v Great Eastern Rly Co [1921]
2 KB 426 (CA)

contained a clause which stated that 'The company will not be in any way responsible in
respect of any article deposited the value whereof exceeds £5 ..." unless the passenger
paid a higher fee. Gibaud commenced proceedings against the company.

55, [1962] 1 OB 694 (CA).

56, On this see A Bell, “T'he Place of Bailment in the Modern Law of Obligations’ in Norman Palmer and
Ewan McKendrick (eds), feerestr tn Gondr { 2nd edn, Informa Law 1998), See also Port Swettenbam Autboricy
v TG W & Co Sdfw Bbd [1979] AC 530 (PC).

57. Hu.ugﬂaud’ v RB Low (Loaxwry Cogebes) Lo [1962] 1 QB 6594 [CA).

38, MB Pyramid Sound NIV v Briese Schiffabrts GubH & Co KG MS Sima, (The Iwes) (No 2) [1995] 2 Lloyd's
Rep 144 ((2B) 153,

30 (1819} 106 ER 521,
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HELD: The company could not rely on the exclusion clause but had commitied no breach
of the contract of bailment. It would have been differant had the company agreed to stora
the bicycle in the cloakroom. As Scrution LJ stated:

If you undertake to do a thing in a certain way, or to keep a thing in a certain piace,
with certain condition protecting it, and have broken the contracl by nol doing the
thing contracted for, or not keeping the articla n the place where you have contracted
10 keep it, you cannot rely on the conditions which wera only intended to protect you
if you carried out the contract in the way in which you had contracted to do it.™

COMMENT: This obsenvation by Scrutton LJ was recently applied in the High Court,™
but to the extent thal it suggests that failure to store goods as agreed automatically
renders exclusion clauses void, it must be taken with caution, It was eslablishad in
FPhoto Production Lid v Securicor Transport Ld™ that it is @ matier of construction of
the relevant clause whether it covers the breach in question. However, dralting a clause
which is intended to absclve a party from kability for carrying out his duties in a totally
different way from that contracted for may prove difficult. See, for example, Sze Hai Tong
Bank Ltd v Rambler Cycfe Co Lid,™ a case of mis-delivery.” Parhaps a solution would
be for the clause to ensure that improper storage or mis-delivery was not a breach of
contract.”™™

Stature has also intervened to limir the capability of a bailee o limit his liabil-
ity, particularly under the Carriage of Goods By Sea Act 1971, the Unfair Contract
Terms Act 1977, and, where the bailor is a consumer, the Unfair Terms in Consumer
Conrracts Regulations 1999,

Constructive possession

While a bailee remains in physical possession of a chartel and asserts no right of his
own to retain it as against the bailor, the bailor is said o have ‘constructive posses-
ston” by virtue of this bailment ar will. In such circumstances, a bailor who is not
himself the owner nor only acquires a right to sue in negligence,” he also has a pro-
prietary nterest based on possession. Consequently, if a warehouseman becomes
bankrupr, the bailor does not have to rely on his pervonal claim in contract against
the warehouseman, which will become a money claim in the msolvency, but, on
paving any ¢laims in respect of which the warehouse may have a lien, he comes into
constructive possession, which proprietary right is good as against the liquidator or
trustee 1n bankrupreyv.”” However, it a bailee ar will asserts rights as aganst the bailor

ol [1921] 2 KB 426 (CA) 435

61, Futwee Pablichiug Ltd v Edge fneevictive Media fue and Otbees [ 2011 EWHC 1489 (Ch), | 2071 ETMR 50,
a2 [1980] AC 527 (HL). G [1s0] CALLER 182 (M),

6l See also Andrew Bell, Modern Law of Peravwal Property s Baglorsd sl el ( Buttersworths 19849
11519

63, nee Rix | in Movis Exports v Dvampokibesedebaber AF 19949 1 Lloyd's Rep 537 (08} 547,

6. Leigh & Stllivan Lod v Aljakwon Shipping Co Lid, The Alakwion | 1986] AC 785 (ML), Even if he is no
in COnsIrucTive }w-‘*h:uilm of the glu!l.l.t, i bailor with a propricuary r:ght o immediane F‘l-u\csisiun b o
ACEION 1N COmYersion

67, Nee Simon Mills (ed), Goode on Properry Rights -t fisolpency and Sades ( 3ed edn, Sweer & Maxwell 20008
1314

IP"H Carmiags ol
Gioods By Sea Act
1971 |2 consiclersd
at p 558
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(for example, he attempts an unauthorized sale of the asser), then constructive pos-
session ends.

Attornment

Attornment is a process whereby constructive possession can be passed from one
person to another. A typical example occurs where a seller of goods which are in the
possession of a third party effects delivery of them to the buyer by instructing the
third party to hold them to the buyer's order. However, as established in the case of
Godts v Rose,® the complete assent of all three parties in such a situarion is necessary
for the artornment and for constructive possession to pass. Attornment also effects
a momentary transfer of possession to the purchaser/lessor in sale and lease back
arrangements.””

; Godts v Rose (1855) 17 CB 229

FACTS: Godts agreed to sell five tonnes of rape oil to Rose. The oil was stored in a
warehouse and Godts sent an order to the warehouseman to hold the oil to the arder of
Rose. The warehouseman made out an order to this effect and gave it to Godts, who in
turn tendered it to Rose in return for payment. Rose refused to pay, but wrongfully took
possession of the order. Godts immediately instructed the warehouseman not to deliver
the oil to Rose but the warehouseman did so. Godts sued Rose for interference with his

(Godts') possession of the goods.

HELD: The warehouseman, as attornor, had to give his undertaking to Hose as attornee
on the instructions of Godts and Rose had to accept it. On the facts it was clear o Hose
that when he took possession of the order, Godts did not consent to the attornor giving
the undertaking.

COMMENT: The court concluded that under the terms of the contract of sale, ownership
of the goods would pass only once Godts had been paid. Perhaps it would not have
mattered if ownership had passed, since the action which was a predecessor of conversion
depended on interference with possession and, like conversion, could be maintained by a
person with possessory title only.

Godts v Rose concerned the sale of unidentified goods out of bulk, since the seller
had more than five tonnes of rape oil stored in the warehouse. It now seems clear
thar, in order to transfer constructive possession, the attornment must relate to spe-
cific goods and that where the goods are in bulk, the effect of a purported attornment
is simply to give the ‘attornee’ a personal claim against the ‘attornor’.” The effect
of the purported attornment is to estop the ‘attornor’ from denying thar he holds

68. (1835) 17 CB 229. 69, Michael Gerson (Leusing) Lo v Wilksecon [2001] QB 514 (CA),
70, This situation has been labelled “quasi atrornment’; see Simon Mills (ed), Goode ow Property Rightr in
Insofvency awd Sales 3rd edn, Sweet & Maxwell 2009) 290 and Appendix.
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property of that descriprion for the order of the ‘attornee’,” bur it does not give the
‘artornee’ proprietary rights in the goods which can be asserted in an insolvency.™ It
is unclear wherther s 204 of the Sale of Goods Act 1979 affects this analvsis where a
bailee for a seller attorns in favour of a pre-paying buver having an interest in com-
mon in the bulk, though the better view perhaps is thar it does, ™'

Bailees, bailors, and third parties

On taking possession, the bailee obtains a possessory interest i the chareel, which is
protected against interference by third parties. In The Winkfield™ a ship, the Winkfield,
collided with another ship which was carrving mail, and some of the mail was lost.
The case proceeded on the basis that the Postmaster General was the bailee of the
lerters and he successtully broughe an action against the Winkfield in the tort of con-
version for the full marker value of the mail, even though he had no hability to the
bailars for the loss,

By virtue of the decision in The Winkfield, although a successtul claim by either
bailor or bailee bars a claim by the ather (as discussed later), circumstances can arise
where a wrongdoer may potennially be faced with actions from two or more per-
SOHES W IIH.\"I‘.' :Iggﬂ.."él:l[i," flﬂi|1lh E'-:I.T L"Hl.'t“L'd I]"IL‘ 'I.'.']].Ul;' {Tt- l'|11: l_L'lI'IULi."i, I-lll' L"Nﬂ”'ll'llt‘ “';"IL-'.I'E
a finder of goods with possessory tirle and the owner each brings an action in con-
version. This situation has been addressed by stature, and ss 7 and 8 of the Tors
{[Interference with Goaods) Act 1977 now allow the wrongdoer to join all claimants
mto one action so that they can recover according o their actual loss I the actions
are not joined, s 7(3) imposes a dury on a claimant with possessory title to faccount
over' to the other potential claimant ‘to such extent as shall avond double labiliny'.
This seems partially to adopt the positon at common law, as in The Winkpield the
Court of Appeal held thar the bailee must account to the bailors for the damages
received over and above his own loss. It should be noted thar account is a personal
remedv—rthough it has been suggested thar the successtul claimant must hold any
surplus on trust, which provides the bailor with a proprietary claim in the fund.”
Finally, s § now permits a plea of jus tertii, so thar, for example, a wrongdoer who
15 sued by a person with possessory title only (for example, a person in possession
ot stolen goods) can ser up the superior ntle of the owner as a defence, However, it

seems that he can do this only if the owner is joined as a party.™

71. Rather surprisingly, this estopell does nor require detrimental relinnee: see Maynegraio Lid o Canpafiva
Bank [1982] 2 NSWLHE 140 {NSWOAL Norman Palmer, Raifiens { Ird edn, Sweer & Maxwell 2007) 16,80,
hektis W,

T2 Re Lowdew Wowe (Shippers) Lad [1986] PCC 121 (QB) See olso Re Goldeorp FExchange [1995] 1 AC
T (PC)

T8 For differing views see Len 5 Sealy and Richard LA Hoolev, Commtervial L Texr Caser and Materials
(4th edn, OUP 2000} 75 Rov Goode and Ewan MeKendrick, Gonde on Commerciel Law (4t edn, Penguin
o) 2u0: Lovise Gullifer ‘Constructive Possession after the Sale of Goods [Amendment) Act (005’
[1999] LMCLE 93,

T4 [1902] P42(CA)

75 Norman Palmer, 'Possessory Tide in Norman Palmer and Ewan Mokendnick (eds), Duterors far Goody
P20d edn, Sweet & Maxwell 1998) 67-8 by analogy with the }mslliu]l ol a |'-]|.'1|_|,,:L'|.', who :1[1|~un:||.'t'|1.' hyalds
the surplus proceeds of sale after hus securiny hay been satisfied on truse for the pledgor.

6, A Frawen o Commiisstaney r:l_nf.f'rurn'n if Hie ”:frr.llfkn"h The Tiwes 8 Mav 1987 (CA)L See also I_r:ﬁhh]’.“nj i
Castello v Chiel Comstable of Derbiysbiee [ 2000 ] EWEA Civ 351, [2000] 1 WLR 1437 [157]
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* See Norman
Palmes, ‘Possessory
Title' in Morman Palmer
and Ewan Mckendrick
{eds), Interests n the
Goods (2nd edn,
Informia Press 1998)
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=P pladge: a transher
of possession but
not ownarship of a
chatted as sacurity
for the payment of a
dabt, Since a bill of
lading s a documant
of title to the goods
wihich are idanlified
on it, pledging the bill
ol lading is treated as
pladgng the goods

This right by a bailee to protect his right to possession appears to apply not anly
in cases of physical possession, but where the bailee simply has an immediare right
to possession by way of a security interest, as the following case demonstrates,

Chabbra Corp PTE Ltd v Owners of the Jag Sha
(The Jag Shakti) [1986] AC 337 (PC)

FACTS: Chabbra Corp PTE Ltd (the seller) shipped a cargo of salt on board the Jag Shakli
{a ship belonging to the defendants). The buyers of the cargo had pledged the bills of lading
to Chabbra in order to finance the transaction. The buyers persuaded the defendants to
release the goods to them, without presentation of the bills of lading, by providing them
with an indemnity and then refused to redeem the pledge when the bills of lading were
tendered to them by Chabbra, Chabbra sued the ship owners for conversion,

FACTS: Chabbra was entitled in principle to recover the full market value of the goods al
unloading from the carrier, though owing to a lack of evidence as to that value, it must be
content with the sum it had advanced to the buyers.

By virtue of the existence of the concept of ‘constructive possession’, it is possible
for both bailor and bailee to bring actions in tort to protect their possessory interests.
It was held in Nicolls v Bastard™ that full recovery by a bailee precluded a further
action by the bailor and vice versa. This position was reaffirmed by the Court of
Appeal in OSullivan v Williams,™ where the owner of a car lent it to his girlfriend
whilst he was on holiday. The defendant third party negligently damaged the car
and the action with the owner was settled withour prejudice to the claims of the girl-
friend /bailee who failed in her subsequent claim for damages for among other things
the inconvenience in not having the use of the car o get to work.

If the bailor does not have possession or an immediate right to possession, then he
has no claim in either trespass or conversion. Generally, where goods are consigned
to a carrier, the bailment will be terminable at will, subject perhaps to meeting the
charge for freight and so, too, presumably where goods are stored in a warehouse.
However, in the case of a lease of goods, the bailor is only entitled to possession
either at the expiry of the term or if the bailee commits a breach which entitles the
bailor to terminate the lease. The implications of this are well illustrated in the fol-

lowing case.

HSBC Rail (UK) Ltd v Network Rail Infrastru
Ltd [2005] EWCA Civ 1437

FACTS: HSBC Rail (UK) Lid owned roling stock, which it bailed to a train operating
company (GNER). The roling stock was damaged due to a derailment that was caused
by a fault in the track owned by Network Rail Infrastructure Ltd. GNER claimed on its

77.(1835-42) All ER Rep 429, 78, [1992] 3 All ER 385 (CA).
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insurance, repaired some of the damaged carriages, and paid sums to HSBC Rail in
respact of those carrlages which could not be repaired. The Insurance company, acting
in the name of HSBC Rall, then sought to recover from Network Fail the surns paid out to
GNER,

HELD: The claim falled. Since HSBC Rail was neither in possession, nor did it have a night
to iImmeaediale possession, of the rolling stock, it could only clairm In tort for damage to its
reversionary interest, and dus to the actions of GNER, it had suffered no loss,

Passing possession through documents of title

Lawful possession of a document of utle to goods carries with it constructive, or
perhaps symbolic, possession of the goods. The only document of title ro goods rec-
ognized at Enghsh law is probably the bill of lading,™ though in mercantile practice
a number of documents are treated as documents of title and may become so recog-
nized in law in due course. The holder of a bill of lading who is either the shipper or
has had the bill transferred to him either by endorsement (in the case of an ‘Order
Bill') or by delivery (in the case of a *‘Bearer Bill'), has at least a possessory title o the
goods and may obtain ownership of them if, as 15 often the case, the parties intended
ttle to the goods to pass when the buyer pays against tender of the bill of lading by
the seller.

It is not entirely clear how transfer of possession is effected through the bill of
lading, but in the Berge Sisar,™ it was suggested that the transfer of a bill of lading
effected a transfer of the carrier’s attornment to the shipper.

Indivisibility of possession

Since possession entails exercising physical control along with the intention to
exclude others from control, it seems self-evident that possession cannot be shared
even in the case of co-ownership, since possession in such a case is collective™ The
prablems appear to arise when we consider constructive possession. The key, how-
ever, is that in a case of constructive possession, the batlor and the bailee are not
asserting compering claims. As has been discussed, consrructive possession ceases if
the bailee asserts rights in respect of the property against the bailor. In cases of com-
peting claims to possession, the law will determine whose claim s paramount and,
as the following case demonstrates, in dithicult cases pragmatism may play a signifi-
cant role.

70, Ofrcial Aerimiee of Madras v Meoveanitle Bawk af Deefa [1935] AC 53 0PC) 59 ([ Lord W r'rghﬂ |

801 Hresele AR © Stargis Lt e Ohelers | 2000 UKHL 17, 12002] 2 AC 205 18] (Lord Hobhowse ) The mat-
ter is not sertled. For o furcher discugsion on this, =ee the judgment of Mance L] in faer Wese Corpovation v
Dampebibsselckaber AF 1912 12003] EWCA Civ 83, [2003] OB 1509,

81, At least while the co-owners are not in dispute with one another. Though see Michael Bridue, Poromal

Properey Ly UGied edn, Clarendon Press 2002 14
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financing Is discussed
atp 712

(— ) Great Eastern Railway Company v Lord's Trustéee
* [1909] AC 109 (HL)
FACTS: Great Eastern Railway Co (GER) extended credit to Lord for freight charges in
respect of the carriage of Lord's coal, The parties agreed that GER had a lien upon Lord's
coal stored on a yard belonging to GER and leased to Lord. GER had the keys to the yard
gates and kept them locked out of business hours. When Lord defaulted on the credit
agreement, GER locked the gates, and detained the coal. Lord was subseguently declared
bankrupt and his trustee in bankruptcy commenced proceedings against GER, alleging,
inter afia, that GER had no right to detain the goods.

HELD: The House of Lords concluded that, although Lord could enter the premises during
normal business hours and remove as much coal as he liked without GER's permission,
the goods were nevertheless in the possession and under the control of GER. Accordingly,
GER could enforce its legal lien,

COMMENT: Without possession of the coal GER's lien would have taken effect as an
equitable interest which would have been void for want of registration under the Bills of
Sale Acts, which invalidity the majority of the House clearly wished to avoid. Although the
outcome of the case may appear to be driven by policy considerations, the conclusion
seams correct: the ultimate control over the coal was in GER, which had the key and could
have locked the gates at any time. It is interesting to wondaer, though, how it could be that
Lord had a lease of the land (which carries with it the right of exclusive possession over the
land) and yet not have exclusive possession as against the landlord of goods stored on the
land. Perhaps a better question might be whether there can be a lease of land where the
landlord can and does exclude the tenant from possession every night.

Dealings in things in action

As with goods, things in action can be dealt with, for example, on sale or by gift, or
by way of security, and indeed a key form of business financing is through the sale of]
or grant of security over, debts owed to a business known as ‘receivable financing’.
Consensual transfers of things in action are of two types: (i) those concerning pure
intangibles; and (ii) those concerning documentary intangibles.

Pure intangibles

Historically the common law did not recognize the transfer of the benefit of a
contract or of a debt, though the Court of Chancery did and also recognized that
a contract to assign effected an assignment. Now s 136 of the Law of Property Act
1925 enables the assignment at law of things in action whether by way of gift, sale,
or mortgage. However, it does not apply to charges over things in action which do
not operate by transferring a proprietary interest, and these can sull only take effect
in equity.

Under s 136 of the Law of Property Act 1925, a legal assignment must be in writ-
ing, signed by the assignor, and notice of the assignment must be given to the debtor
or other obligee. So, for example, if a customer owes X a debt, X can assign this
payment obligation to a financier. The financier will pay X the discounted value of
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given notice of the assignment and the other statutory requirements have been com-
plied with the financier will have a legal claim against me for the debt.

An agreement to assign or an assignment that fails to meet the requirements of s 136
will nevertheless take effect as an equitable assignment, which has the same economic
effect as a legal assignment, and it would appear that an assignment complying with
s 136 has no advantage over an equitable assignment so far as priorities are concerned.®

Documentary intangibles

As has been noted, certain types of intangible property have been recognized by the
law as being embodied in a document so that they may be transferred by transfer of
the document rather than by assignment proper. As noted earlier, documents such as
cheques and bills of exchange represent title to payment of money, while the bill of lad-
ing represents title to goods.™

If a thing in action is recognized as a documentary intangible, then delivery of the
document, endorsed if necessary, will transfer legal title to the underlying rights which
it embodies. Clearly the act of delivery must be accompanied by an intention to pass
title and not, for example, be just for safe keeping; but just as the transferee obtains
the rights, so the transferor loses them. Consequently, the obligor will obtain a good
discharge if he pays the transferee, but not if he pays the transferor. Finally, the docu-
ment itself is a chattel so that it can be pledged,*” and the possessor of it may protect it
through the normal tortious actions, for example trespass or conversion.®

CONCLUSION

English law has recognized only three proprietary interests in personal property: (i) ownership;
(i) possession; and (iii) the charge. This chapter has focussed on possession and ownership, and
has shown that these interests are primarily protected through the tortious actions for conversion
and trespass, both of which protect possession or a proprietary right to immediate possession.
Consequently, these remedies are not available to a person who has ownership of a chattel without
possession. On the other hand, even unlawful possession grants the possessor title to an interest
which is protected from interference save by a person with a better title. The focus, therefore, in
English personal property law is on possession, whether physical or constructive, so that bailment,
the passing of possession without ownership, is both a key concept and a key way in which possession
of goods can be transferred from sellers to buyers through attornment.

PRACTICE QUESTIONS

1. Explain and give examples of the following terms:
* thing in action;
* possessory title;
* bailment;
* attornment;
* equitable title;
* assignment.

85. E Pfeifer Weinkellerei-Weineinkauf GmbH & Co v Arbuthnot Factors Ltd [1988] | WLR 150 (QB?.
86. In fact, the bill of lading only transfers constructive possession to the goods, not their ownership.

87. As in The Jag Shakti [1986] AC 337 (PC)—a bill of lading, |
88. As in International Factors Ltd v Rodriguez [1979] QB 351 (CA), which involved dealings in cheques

to which the claimant only had equitable title.
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2. Explain why possession of goods is so important in English law.

3. Carol decided to set up business as a three-dimensional printer and wanted to acquire an RDX3
machine. These were normally made to order and (Om{?qm‘mly rare, but she located one and
wanted to acquire it. She entered into an agreement with Lesley under which Lesley agreed to buy
the machine from the manufacturers and to lease it to Carol for ten years, which was Its expected
working life. Lesley bought the machine but decided to sell it to Pete, who now has possession of i

Carol also sold one of her two-dimensional printers, an RDX2, to Jim and delivered it to him
on the basis that Jim would hold the machine on trust for Carol until he paid for it. Jim has
subsequently sold the RDX2 also to Pete.

Carol agreed to buy 100 gallons of plastic polymer to use in the RDX3 from Andy. The polymer
was stored in a warehouse belonging to Brenda, and Andy told Brenda to hold it to Carol’s
instructions. Pete persuaded Brenda to release the polymer to him and he now has possession of it.

Andy, Brenda, Lesley, and Pete are all insolvent and Carol wants to know whether she can
recover the RDX2, the RDX3, and the polymer from Pete.
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