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INTRODUCTION

As has been correctly stated, ‘(clommerce would literally grind to a halt if businessmen
and merchants could not employ the services of factors, brokers, forwarding agents,
estate agents, auctioneers and the like and were expected to do everything themselves'!
For many businesses, the use of agents is invaluable, and significant areas of commercial
activity could not continue without the existence of agency. The law of agency is a
complex, subtle, and often misunderstood subject, but an understanding of its operation
is vital, especially given the extent to which the law of agency can affect all areas of
the law, commercial or otherwise. It should also be noted that the law of agency is not
only important in relation to business-to-business transactions, but can be of crucial
importance in relation to consumer transactions, as consumers will often bargain and
enter into contracts with agents.

Chapters 3 to 9 will provide readers with a thorough understanding of the law of agency,
with this chapter discussing several basic foundation issues relating to the law of agency, such
as the sources of agency law and the various types of agent that exist. However, before any
aspects of the law of agency can be discussed, it is vital that students understand exactly what
the specific legal meaning of ‘agency’is.

L. Basil § Markesinis and Roderick Munday, An Outline of the Law of Agency (4th edn, Butterworths
1998) 4,
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As Bowstead & Reynolds state, ‘[iJt is customary to begin a systematic treatise witj
some sort of definition of its subject-matter’? Unfortunately, whilst many defin;.
tions of agency exist, the concept is ‘notoriously slippery, and difficult to define’? Th,
words ‘agent’ and ‘agency’ are used in common parlance (e.g. estate agent, travel agen,
recruitment agency, etc), but they have a specific legal meaning that is often at odd,
with their everyday usage. As Lord Herschell stated, ‘[n]ﬂnrd is more con_uf_ln_n_l_y_ ang
constantly abused than the word “agent”™.* The following two defnitions provide clea

and succinct accounts of the concept of agency:

Agency is the fiduciary relationship that arises when one person (a ‘principal’) manifests

aswg_pc_rson an “agent ) that the agent shall act on the principal s behalf and sub.

jectto the principal’s control, and t rwise

he agent manifests assent or otherwise consents so to act!

“Agency is the relationship arising where one person, the principal, ... appoints another, the
agent, . .. to bring about, modify,-or terminate legal relations between the principal and one
or _1-119_re third parties.®

From these definitions, it can be seen that a typical agency relationship will involve
three parties, namely:

1. the principal;

2. the agent; and

3. athird party (or third parties).

Figure 3.1 demonstrates the operation of a typical agency relationship.
In order to better understand the relationship between these three parties, consider
the example of ComCorp.
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In order to ralse capital, the directors of ComCorp decide that a rare painting that belongs to
ComCorp (the principal) will be sold at auction. The auctioneer, David (the agent), Is instructed
not 1o sell the painting for less than £50,000. David will receive commission of 2 per cent of the |
sale price, The highest bid is made by Tom (the third party), a local antique dealer, who bids |
£57,000, The hammer falls and the sale is made. David receives his commission of £1,140, and
drops out of the transaction. A binding contract of sale exists between ComCorp and Tom.

This discussion indicates that a number of key characteristics will usually be present
in a typical agency relationship:

@ A relationship of agency will usually arise due to the express consent of the principal
and agent, and the relationship will usually be a contractual one, However, implied and
non-consensual agency relationships can exist, and it is not normally necessary for 3
contract to exist for a relationship of agency to arise.

2, Peter G Watts, Bowstead & Reymolds on Agency (20th edn, Sweet & Maxwell 2014) [1-002].
3. Roderick Munday, Agency= Law and Principles (2nd edn, OUP 201 I

4. Kennedy v De Trafford [1897) AC 180 (HL) 18,

8 American D aw Institute. Bestatement af phat -



CHAPTER 3 AN INTRODUCTION TO THE LAW OF AGENCY
PRINCIPAL

Principal appoints agent
to negoatiate/contract on
principal’s behalf

A binding contractis
AGENT created between the
principal and the third party

Agent negotiates/
contracts with third party
on principal’s behalf

THIRD PARTY

FIGURE 3.1 Atypical agency relationship

© The agent will be appointed to act on behalf of his principal. The activities involved will
differ from agent to agent, but will usually involve the agent affecting the legal position
of the principal (e.g. by entering into contacts on his behalf with third parties),

© ‘The agent’s ability to affect the legal position of his principal will usually be limited in
some way (in the ComCorp example, the reserve price attached to the painting consti-
tuted a limitation). This is known as the agent’s authority and it is central to the agency
relationship.

@ Anagency relationship is a fiduciary one, meaning that the principal and agent will owe
cach other a number of duties and obligations. The agent will also usually be remuner-
ated for his services.

® Once the agent has completed his task, he will usually drop out of the transaction, leav-
ing a binding agreement in place between his principal and the third party, It may be
the case that the agency agreement will also then terminate, along with the actual
authority of the agent.

All of the above characteristics are discussed in detail in subsequent chapters. It
should be noted that the use of the word “agent’ in a person’s job title or description
will not necessarily mean that the person is an agent within the strict legal mean-
ing of the term. Similarly, a person without the term ‘agent’ in his job description
may still be an agent—for example, a company director will be an agent for the
company for which he works, and a partner in a partnership will act as an agent
for the firm.”
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Sources of agency law

Historically, the law of agency was regarded (and taught) as a stand-alone legal topic,
Today, it is usually taught as part of a larger commercial law course, but it is still de.
serving of recognition as a free-standing legal topic due to the prevalence of agents and
the extent to which issues of agency can impact upon cases involving other areas of the
law. It is therefore worth briefly explaining the various sources of agency law.

Domestic agency law is dominated by case law, with many of the fundamental prin-
ciples established by the courts in the eighteenth and nineteenth centuries (which may
explain why many students find agency cases difficult to understand). However, statute
does have a role to play, with perhaps the most recent development of note being the en-
actment of the Commercial Agents (Council Directi i .* which aims
to provide protection to a specific type of agent, namely the commercial agent.

The law of agency is also strongly affected by supranational laws and rules. The UK’
membership of the EU means that it is obliged to enforce and implement EU laws re-
lating to agents. For example, the 1993 Regulations mentioned earlier were enacted
in order to implement an EC Directive that aimed to offer greater protection to self-
employed agents.* Such laws will also result in a harmonization of agency law amongst
EU Member States (indeed, the agency laws of many countries have notable similar-
ities). In 1983, UNIDROIT" adopted the Convention-on-Agency.in the International
Sale of Goods, which aimed to harmonize the rules relating to agency contracts that
involved the international sale of goods. At the time of writing, the Convention is not in
force, as it does not have the required number of ratifications." The UK has not ratified
the Convention, so its provisions currently have no domestic force.

Finally, it should be noted that although the law of agency constitutes a legal topic in
its own right, many other areas of the law also affect the activities of agents. As relation-
ships of agency are commonly created via contract and the agent often has the power to
contractually bind his principal to a third party, it follows that the law of contract has
a strong role to play. An agent whose acts are negligent may find himself liable in tort.
It may even be the case that the acts of an agent can result in criminal liability being
imposed upon himself and/or his principal. An understanding of the law of agency can
help in obtaining a more complete understanding of many other areas of the law.

Types of agent

There are several special classes and classifications of agent that will be encou ntered
in this text and in agency cases and legislation. It is therefore important to under-
stand the function of these agents and their role within a commercial organization.

B ST 19973053,
9. Council Directive 86/653FFC of 18 December 1986 on the coordination of the laws of the Membef
States relating to self employed commercial agents [2006] O] LIB2/17.
10, UNIDROIT (the International Institute for the Unification of Private Law) is an independent inter:
povernmental body that aims 1o study methods to modernize and harmonize private laws (notably com-
mercial laws) between states and groups of states.
11. Ten states are required to ratify the Convention for it to come into effect. At the time of writing. only
five states (France, laly, Mexico, The Netherlands, and South Africa) have ratified it.
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It should be noted that several of these classes and classifications of agent have
fallen out of usage and are no longer relevant to modern commercial agencies but,
as they are referred to in many of the key agency cases, understanding their func-
tion is still useful.

General and special agents

A general agent is vested with authority to act for the principal in relation to the gen-
eral business of the principal, or is vested with general authority to act on behalf of
the principal in relation to certain trades or transactions. Conversely, a special agent’s
authority is usually narrower and is limited to a single subject matter or transaction.
Although the distinction between general and special agents has lost much of its
importance today, it has still been used occasionally to determine the scope of an agent’s G Anagents

rent authority."? apparent authority is
P e discussed atp 92

Factors and brokers

The term “factor’, which was used regularly in nineteenth-century legislation and case

law, refers to an agent who is engaged to sell goods o the
crucial characteristic being that the factor would hold or control the goods in ques-
tion and would o 1l them in _his own name wi isclosing the name of his

principal.” This non-disclosure meant that the factor was often invested with apparent
“authority to sell the goods, even if the sale had not been authorized by the principal.

Today, the term ‘factor’ is rarely used in its original sense' and has been replaced by

the broader term “mercantile agent’, which is defined as an ‘agent having in the cus- QD Salesof goods by
tomary course of his business as such agent authority either to sell goods, or to consign  Teentiesgentsare

discussed in more detail
goods for the purpose of sale, or to buy gouds. or to raise money on the security of gnpzs

gmds"li
A broker is similar to a factor, in that he negotiates contracts for the sale of goods
between his principal and third parties. The difference lies in the fact that.the broker

will not usually have control or possessi s (he is unlikely ever to see the
goods) and hie should not sell the goods in his own name.'

Del credere agents

Like a factor or broker, a del credere agent will negotiate contracts between his prin-  ssp defcredere: talian
cipal and third parties. In addition, a del credere agent will, in return for increased  for ofbelel oroftnast
commission/remuneration, also act as guarantor for the obligations of the third party.

Thus, if a del credere agent negotiates a contract for the sale of goods between his prin-

cipal and a third party, and the third party fails to pay for the goods (e.g. because it

becomes insolvent), the del credere agent will become liable to pay the purchase price

to the principal,

12, See e.g. Armagas Ltd v Mundogas SA (The Ocean Frost) [1986] AC 717 (HL).

13. Baring v Corrie (1818) 2 B & Ald 137. The factor will not cease lo be a factor if he sells the goods in the
name of his principal (Stevens v Biller (1884) 25 ChD 31 (CA)).

14. Indeed, today the term is used more commonly to describe the process by which a person or business
{the ‘factor’) purchases receivables from another. Factoring is discussed in Chapter 26.

15. Factors Act 1889, s 1(1). 16. Baring v Corrie (1818) 2 B&Ald 137,
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Confirming houses

Confirming houses are of considerzble importance in relation to international trad,
where they can engage in 2 number of activities. A confirming house may act 23 2gers
for an overseas buyer who wishes to purchase goods in 2 country where the confirming
house is based. In such 2 case, the confirming house may simply arrange for a contrac
oF s2le to be created between the overseas buyer 2nd 2 domestic seller. Alternatively
the confirming house may buy the goods from the domestic seller and sell them on &
its oversezs principal.” Domestic sellers may often be reluctant to deal with overseas
buyers, especially if they have never done business before, or little is known 2bout the
buyer. In such cases, the confirming house may act as agent for the overseas buyer, bz
will also enter into 2 separate collzteral contract with the seller, under which it guar-
zntees (or ‘confirms’) that the buyer will perform its obligations. If the overseas buys=
does not perform its obligations, the confirming house will become liable, which wit
wsuzlly :'Ton‘crha_“m;mpz"t}a_jdklﬂgcmummlmctoﬂbem

Commercial agents

Commercial agents are often zppointed to help develop and increase the principal’s
customer base by locating new customers, introducing them to the principal, andior
helping 1o effect transactions between them. The principal’s revenue increases and., iz
wmt&mhpﬂmmhﬁunﬁrmumﬁmthauhphu.ﬁw
FM vr--vmapimthtmmathcn_pmseofﬂmmanht
f :amge:w_:-ﬂkdo— nstrates.

P
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*e Geeciors of (omorp L1d dee keen 10 expand the company’s base. Accordingly, ComConp
™ procigel engages Charies The agent) © lotate potential new customers, introduce those
Cotomess o Comiorp. and facitate contracts of saie between ComCorp and these new
Cumtomesy bn retgrn, Charies will be paid comemission fior each sale made. Charles introdiuces
P Srecton of Comlonp 10 & mumber of new potertial customens (the third parties). ComCorp
Geiony fe wemesgne (harles's contract and deal deectly with the potential customers, thereby
IR0 e reed U pay (omemnion 13 (Rades

That agents may be vulnersble 10 explostation by their principals has long been rec-
ognaed by the courts. For enample. Staughton 1) stated ‘commercial agents are a down-
100 ta. ool need and should be afioeded protection against their principals’”
Such protection was pramted with the adoption of EC Directive 86/653," which was
implemented by the Commercial Agents (Council Directive) Regulations 1993,

Regulstion 112) states that Tt/hese Regulations govern the relations between com-
mercial sgents and their priacipals”, It is therefore clear that the Rep:): rinme amm ~nn-
cerned onfy with the principalagent relstionshin 2=+



Regulations 15 tu paw’, .. - g -=-==woia W UIE COMmMercial agent, although the
Regulations do also impose obl:gatmns upon commercial agents. These protections
and obligations are discussed in Chapter 6. Here, the focus will be on the definition of
a ‘commercial agent’, with reg 2(1) providing that a commercial agent is:

d’ Commercial Agents (Council Directive) Regulations 1993,
reg 2(1) o

a self-employed intermediary who has continuing authority to negotiate the sale or purchase
of goods on behalf of another person (the ‘principal’), or to negotiate and conclude the sale or
purchase of goods on behalf of and in the name of that principal ...

This seemingly straightforward definition contains a number of key words and
phrases that significantly restrict the scope of the Regulations.

‘Self-employed"

In order to qualify as a commercial agent, the person must be ‘self-employed” (usu-
ally referred to in case law as an ‘independent contractor’). It follows from this that a
person who is an agent by virtue of his employment will not be a commercial agent.

‘Continuing authority’

A commercial agent must have continuing authority to negotiate on behalf of another
person. This does not mean that a commercial agent’s authority cannot be subject to
any form of time limit, as regs 14 and 15 clearly envisage the possibility of fixed-term
commercial agency contracts. However, as the Poseidon case demonstrates, the inclu-
sion of the word “continuing’ would appear to indicate that an agent who is engaged
to effect a one-off transaction would not have continuing authority, and so would not

constitute a commercial agent.

\_) Case C-3/04 Poseidon Chartering BV v Marianne Zeeschip VOF
[2007] Bus LR 446

FACTS: Poseidon Chartering BV (‘Poseidon’, the agent) was engaged by Marianne Zeeschip
VOF (Marianne’, the principal) to negotiate the charter of a ship from a third party. Poseidon
successfully negotiated a charterparty between Marianne and the third party, and recelved
25 per cent of the charter price as commission, From 1994 to 2000, Poseidon also acted as
intermediary for the annual renewal of the charterparty and, upon each renewal, received
commission, The parties fell out and Marianne terminated the contract between It and
Poseidon. Poseidon initiated proceedings, claiming unpald commission and damages that were
owed to it as a commercial agent, Marianne contended that, as Poseidon had only negotiated
one contract, It lacked continuing authority and so was not a commercial agent. A preliminary
feference was sought from the European Court of Justice,

HELD: Advocate General Geelhaed, delivering the judgment of the Court, stated that:

itis in my view important to distinguish between a situation in which an independent
agent has been tasked by Its principal to negotiate just one contract, and a situation in
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which such an agent has been tasked by its principal to negotiate a contract as well as
numerous renewals of the contract. It is clear that the former situation cannot sensibly
be interpreted as ‘continuing authority'. If an agent responsible for the negotiation
of a single contract were to fall within that concept, it would deprive the notion of
‘continuing’ of all meaning. In contrast, in my view the latter situation ... must, as a
matter of logic, fall within the concept. To my mind, the idea of ‘continuing” authority
requires simply that the agent be responsible either for negotiating more than one
type of contract, or for (re-)negotiating the same contract on more than one occasion.?®

. |

‘Sale or purchase of goods’

Regulation 2(1) specifies that an agent must have continuing authority to negotiate ang
or conclude the sale or purchase of goods in order to qualify as a commercial agent,
follows that an agent whose function is to negotiate and/or conclude a contract of ser.
vices will not be a commercial agent. However, where the agent’s activities involve the
provision of goods and services, then he may still qualify as a commercial agent, pro.
viding that the provision of goods is not considered to be a secondary activity.

The Regulations do not define what constitutes ‘goods’, but it is clear that the word
is to be given a wide interpretation. In certain cases, the lack of a statutory definition
has proved problematic, such as in cases involving contracts for the provision of sofi
ware, where the approach adopted by the courts has been strongly criticized.

| st Albans City and District Council v International Computers
Ltd [1997] FSR 251 (CA)*'

L=t

FACTS: 5t Albans City and District Council ('St Albans’) purchased from International Computers
Ltd ('ICL') a software system that was designed to administer the collection of poll tax. The
software incorrectly estimated the population of the local authority’s area, with the result that
the poll tax rate was set too low and 5t Albans received £484,000 less than it ought to have.
St Albans also had to pay an additional £685,000 in precept payments to Hertfordshire County

| Council, St Albans sought compensation from ICL,

| HELD: The Court considered whether or not software amounted to goods in order to determine |

- whether ICL had breached the implied term that goods should be reasonably fit for their
purpose. Sir lain Glidewell stated that, as discs were certainly goods, software that was delivered |
on & disc would also amount to goods. He also stated that a software program, in itself, does not
amount 1o goods |

‘Negotiate on behalf of the principal’

An agent who does not have authority 1o enter into contracts on behalf of his princips!
can still qualify as a commercial agent, as reg 2(1) covers those who have ‘continuing
authority to negotiate the sale or purchase of goods on behalf of another person (the
“principal™)’, Unfortunately, neither the Regulations nor the Directive define what 1yp¢
of activities amount 1o ‘negotiation’, Bearing this in mind, consider this scenario.

20. [2007] Bus LR 446, 452,

21. 1t should be noted that this case related 1o the direct sale of goods under the Sale of Goods Act 1977
and not to contracts of sale effected through an agent. However, the principles established would al
apply to cases involving the sale of goods effected through an agent.
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ComCorp engages an agent, Claire, to locate potential new customers and introduce them to
comCorp. ComCorp will then negotiate directly with these potential customers with a view to
entering into contracts with them. A dispute arises and ComCorp terminates its contract with Claire,
(laire contends that she is due commission as a commercial agent, but ComCorp contends that, as
she did not have the authority to negotiate (merely to introduce), she is not a commercial agent.

(S

Do agents who have authority merely to make introductions (usually known as can-
vassing or marketing agents) fall within the definition in reg 2(1), or does the agent
need to have authority to engage in actual bargaining? The issue has not been conclu-
sively settled. Early cases adopted a rather restrictive approach based on the dictionary
definition of the word ‘negotiate’,* but more recent cases appear to favour the wider
view that an agent need not have the authority to engage in actual bargaining in order
to constitute a commercial agent.

@ PJPipe & Valve Co Ltd v Audco India Ltd [2005] EWHC
1904 (QB)*

FACTS: Audco India Ltd (Audco, the principal) engaged PJ Pipe & Valve Co Ltd (‘PJ, the agent)
) to promate Audco's capability and reputation as a valve manufacturer; (ii} to promote Audco
to potential customers to ensure that Audco would be designated as an approved vendor; and
(i} to introduce potential customers to Audco and provide advice to Audco on the preparation
of quotations. P did not have authority to agree prices or terms with any potential customers—
potential customers would deal directly with Audco. A dispute arose and P) sought commission
owed under the 1993 Regulations, Audco argued that, as PJ could not bargain or agree terms, it
did not have the authority to negotiate and so was not a commercial agent.
HELD: PJ was a commercial agent. Fulford J, referring to the Directive that was implemented by
the 1993 Regulations, stated that:
| The purpose of the Directive .. . was to provide protection to agents by giving them a stake
| Inthe goodwill which they have generated for the principal, and as a result the courts should
| avoid a limited or restricted interpretation of the word 'negotiate’ that would exclude agents
who have been engaged to develop the principal’s business in this way, and who successfully
| generated goodwill for the manufacturer, to the latter's benefit after the agency terminated.
Inthe result, | conclude PJV acted as a commercial agent for the purposes of the Regulations,
notwithstanding their lack of authority to progress agreement on commercial terms of prices |
(CIMMENT.The wider approach evidenced In PJ Pipe has been widely welcomed as giving effect |
| tothe purpose of the Directive, However, the lack of a uniform definition of ‘negotiate’ Is stilt |
- prablematic. As one commentatar has stated: |
the failure to define the term ‘negotiate’ in the Directive has led to divergences in the
interpretation of Community law before the national courts. The courts have encountered

22.5¢c Parks v Esso Petroleum Co Ltd [2000] ECC 45 (CA).
2.See also Tamarind International Ltd v Eastern Natural Gas (Retail) Ltd [2000] CLC 1397 (QB); Nigel
Fryer Joinery Services Ltd v lan Firth Hardware Ltd [2008] EWHC 767 (Ch), [2008] 2 Lloyd's Rep 108;
:-umtunu Ltd v Asigra Inc [2009) EWHC 2655 (QB), [2009] 2 Lloyd's Rep 599.

1. [2005] EWHC 1904 (QB), 2006] EU LR 368 [155].
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difficulties when faced with different types of commercial arrangements to reach decisions
on the scope of the Directive and implementing regulations. This has resulted in a degree
of uncertainty in commercial practice which, it is submitted, could have been avoided had
the Directive included a definition of the term. |

Not only must the agent have authority to negotiate, but he must also negotiate on
behalf of another person, namely the principal. It follows that if a person acts on his
own behalf, he will not be a commercial agent, as the following case demonstrates.

€N
@ AMB Imballaggi Plastici SRL v Pacflex Ltd [1999]
CLC 1391 (CA)

FACTS: AMB Imballaggi Plastici SRL ("AMB', the principal) manufactured products that were sold
in England by Pacflex (the agent). Pacflex could have sold the products on a commission basis,
but instead chose to purchase the products from AMB, mark them up, and sell them on. AMB
issued proceedings against Pacflex for non-payment of goods and Pacflex counterclaimed that
it was owed commission under the 1993 Regulations,

|

[

|

|

[

| HELD: Pacflex was not a commercial agent under the 1993 Regulations, and so its counterclaim

was dismissed. Waller Li stated:
If a person buys or sells himself as principal he is outside the ambit of the regulations.

I That is so because in negotiating that sale or purchase he is acting on his own behalf and
not on behalf of another. All the regulations point in the direction of the words ‘on behalf
of meaning what an English court would naturally construe them as meaning. The other
person on whose behalf the intermediary has authority to negotiate the sale or purchase

| of goods is called the “principal’; the duties are consistent with true agency and not with a

| buying and reselling; ‘remuneration’ is quite inconsistent with ‘mark-up’, particularly ‘mark-

| up’within the total discretion of the reseller. Accordingly, as it seems to me, Pacflex never

! in fact acted as an agent negotiating on behalf of another at all.*

|

|

COMMENT: Where a person (such as a distributor) purchases goods from another, marks them
up, and sells them on, he is unlikely to be acting as a commercial agent. However, the presence
| of amark-up will no, in itself, deny the existence of a commercial agency relationship.”

s

‘Negotiate and conclude on behalf of and in the name of the principal’

Regulation 2(1) differentiates between (i) an agent who is granted authority to nego-
tiate on behalf of his principal, but not 1o enter into contracts; and (i) an agent who
has authority to ‘negotiate and conclude the sale or purchase of goods on behalf of and
in the name of that principal’. The issues concerning the terms ‘negotiation’ and ‘on
behall of” discussed in the previous section will apply 1o both types of agents, but in
relation to agents who have authority to negotiate and conclude contracts, a further re-
Quirement exists, namely that the agent must be acting ‘in the name of” the principal

25, Caterina Gardiner, “The FC (Commercial Agents) Directive: Twenty Years After its Introduction
Divergent Approaches Still Emerge From Irish and UK Courts’ [2007] IBL 412, 420.

26 [1999] CLC 1391 (CA) 1394.

27. Mercantile International Group ple v Chuan Soon Huat Industrial Group Ltd [2002] EWCA Civ 288
[2002] CLC 913 [36)-[37).
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A person who has authority to negotiate and conclude contracts will not be a commer-
cial agent if he does not do so in the name of his principal.

Where the agent acts on behalf of a principal whose existence and identity have been
disclosed to the third party at or before the time of the transaction,” then no problem
arises and the agent will most likely be acting in the name of his principal. Can the same be
said of an agent who does not disclose the existence and/or identity of his principal? If an
agent has not disclosed the existence of a principal, ™ then it cannot be said that the agent is
acting in the principal’s name. Difficulties arise when the agent has disclosed the existence
of a principal, but has not disclosed the principal’s identity. No clear authoritative answer
exists, but i in such a case, the agent will be acting in the prini-
pal’s name, providing that the agent has not undertaken personal liability on the contract.”

Exclusions
Regulation 2(1) specifies that three types of person will not be classified as a commer-
cial agent. First, ‘a person who, in his capacity as an officer of a company or association,
is mpo'f\:e"rmnter into commitments binding on that company or association’
will not be a commercial agent. It follows that directors or company secretaries act-
ing on behalf of their companies will not be acting as commercial agents, although
the company itself can act as a commercial agent, providing that it is an independent
contractor.” Secagg ‘a partner who is lawfully authorized to enter into commitments
binding on his partners’ will not be a commercial agent.” Thlrd a person who acts as
an insolvency practitioner’ will not be a commercial agent

Even if a person is a commercial agent within the meaning of reg 2(1), he may still
be excluded from the scope of the Regulations, For example, reg 2(2) provides that the
Regulations will not apply to (i) commercial agents whose activities are unpaid; (ii)
commercial agents when they operate on commodity exchanges, or in the commodity
market; and (iii) the Crown Agents for Overseas Governments and Administrations.

Finally, reg 2(3) and (4) provide that the Regulations will not apply to persons
‘whose activities as commercial agents are to be considered secondary’™ In order to
understand whether a commercial agent’s activities are secondary, recourse should be
first had to Sch 1, para 2 of the Regulations, which describes an arrangement between
principal and agent by reference to three criteria:

1. the business of the principal is the sale or purchase of goods of a particular kind; and

2. the goods concerned are such that are (i) normally individually negotiated and con-
cluded on a commercial basis, and (ii) procuring a transaction on one occasion is likely
to lead to further transactions in those goods with that customer on future occasions,
or o transactions in those goods with other customers in the same geographical area
or among the same group of customers; and

28. Such a principal is usually known as a ‘named principal’

9. Such a principal is usually known as an ‘undisclased principal’,

30 Such a principal is usually known as an ‘unnamed principal”.

3. Peter G Watts, Bowstead & Reymolds on Agency (20th edn, Sweet & Maxwell 2014) [11-019].

32, Bell Hlectrical Lid v Aweca Appliance Systems GmbH & Co KG (2002] EWHC 872 (QB), [2002]
CLC 1246,

3. Like a company, a partnership may act as a commercial agent, providing that it is an independent
contractor,

. Commercial Agents (Council Directive) Regulations 1993, reg 2(3). For a more detailed discussion
on when activities are secondary, see Roderick Munday, Agency: Laws and Principles (QUP 2010) 27-33.
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3. accordingly, it is in the commercial interests of the principal in developing the market iy,
those goods to appoint a representative to such customers with a view to the representa.
tive devoting effort, skill, and expenditure from his own resources to that end.

Where it can reasonably be taken that the primary purpose of the arrangement be.
tween the agent and principal does not meet these three criteria, then the activities
of the commercial agent will be considered secondary and the Regulations will not
apply.*® Schedule 1, paras 3 and 4 then provide indicative factors that could indicate
whether an arrangement falls within Sch 1, para 2, and Sch 2, para 5 provides a re-
buttable presumption that certain persons (e.g. consumer credit agents) will not fal]
within para 2.

Moare-Bick L] provided a more accessible overview of the purpose of the para.
graphs in Schs 1 and 2, namely to:

distinguish between those persons falling within the definition of commercial agent in reg 2(1)
who are engaged primarily to carry out the functions of a commercial agent, that is, generating
customers, obtaining repeat orders, and creating and developing a market for their principal’s
goods, and those who are primarily engaged for some other purpose but who incidentally pro-
vide some or all of those services. In the latter case, their activities can properly be described
as secondary.®

CONCLUSION

Despite its importance, the law of agency is an often-misunderstood subject and its importance
is often not appreciated. Put simply, many areas of business would find it impossible to continue
without the ability to engage agents, whilst commerce overall would become significantly more
burdensome and inefficient, An understanding of commercial law cannot be complete without a firm
appreciation and sound grasp of the law of agency,

There are many types of agents engaging in countless forms of activity, but, in recent years, one
type of agent has acquired a new-found importance, namely the commercial agent. Commercial
agents have long been recognized in continental Europe, and the UK's formal recognition of
commercial agents through the Commercial Agents (Council Directive) Regulations 1993 was 2
significant development in the law of agency. As is discussed in subsequent chapters, the 1993
Requlations pervade many areas of the law of agency,

Having discussed what agency is and how a typical agency relationship might operate, Chapter 4
moves on 1o consider the various ways through which an agency relationship can be created.

PRACTICE QUESTIONS

1. Define the following terms:
* agency;
+ principal;
« factor;
+ broker;
« delcredere ageny;
+ canvassing agent.

35 ibid Sch 1, para 1. 36, Edwards v International Connection (UK) Ltd [2006) EWCA Civ 662 [17):



