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OZET

Laik devlet, en kisa bicimiyle tim dinsel ve felseianclara git
mesafede duran, bunlardan hicbirine dncelik yaydecaik tanimayan
devlet olarak tanimlanabilir. 198®nayasasi pek ¢cok maddesinde laik-
likle ili skili diizenlemelere yer verstir. Yururlukteki Anayasada yer
alan laiklik ilkesiyle ilgili ¢ 6énemli konunun yeni ayasada gdzden
gecirilmesi gerekir. Bunlar din ve inan¢ 6zgi@ilil din eitimi ve Diya-
net isleri Baskanliginin konumudur. Bu makale, yeni anayasada laiklik
ilkesinin nasil dizenlenmesi gergti s6z konusu U¢ konu cerceve-
sinde ele almaktadir.

Anahtar Kelimeler: Laiklik, Din, Din ve vicdan 6zgurlgii, Vic-
dani red, Diyanelsleri Baskanlig

ABSTRACT

Secularism may be described simply as a systenowdrigance
which is impartial and neutral with respect to asgt of religious and
philosophical beliefs. The 1982 Constitution in@sdjuite a few provi-
sions related to secularism. However some of tlieles drawn up in
this Constitution are controversial. | focus thisidy on three conten-
tious matters, namely freedom of religion and carse, religious edu-
cation, and the legal status of the Departmentefdious Affairs, and |
suggest alterations to the text of the constitution
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GIRIS

Laik devlet, en kisa bicimiyle tim dinsel ve felseianclara git
mesafede duran, bunlardan hicbirine dncelik yaydecaik tanimayan
devlet olarak tanimlanabilir. Din ve devletin bihden ayrilmasinin
ideal biciminin, kamusal alanin ne dine, ne de dlismanlgina dayan-
masl; devletin dine kar kayitsiz éreligious, diger bir deysle notr ol-
masi oldgu sdylenebilir (Rosenfeld, 2009: 2333-34. Notrallikesi icin
bkz Saj6,2003). Bu dgultuda, laik devlet tim inanclarin yan yana ve
bars icinde ygamasini sglayacak zemini hazirlamak 6devindedir. Do-
layisiyla en temel 6zgurliklerden biri olan din wiedan 6zgurlgtnin
guvencesi laik devlet duzenidir. Bunun en 6nemiswifarindan biri,
siyasal alanin herhangi bir dini inanca dayanmanuesilet yonetimine
aklin egemen olmasi ve hukuk kurallarinin toplunggaeksinimler dg-
rultusunda dgistirilebilmesidir. Bu, ayni zamanda din ve devigeérinin
birbirinden ayrilmasi kgulunun da bir geggdir.

Laiklikten ne anlailmasi gerekgi her Glkenin tarihsel deneyimle-
rine ve kilturel 6zelliklerine gore farkhilik gosteektedir. Bati demok-
rasilerinde gunumizde deca iki farkl laiklik anlaysinin oldysundan
s6z edilir. Anglo-Amerikan modeli olarak adlandanlbirincisi, devletin
resmi dini olmasina kaudir. ibadet ve 6rgutlenme 6zgurliiklerinin koru-
yucusudur. Dini toplumsal bir kurum olarak goruraisiz modeli olarak
adlandirilan ikincisi de devletin resmi bir dininocimamasini savunur.
alir. Birinci anlaysa gore laiklik, farkli inan¢ gruplari arasinda igeti
ve iliskiyi kolaylastirici bir islev gorir. Dolayisiyla olumsuz (negatif) bir
anlam igerir.ikinci anlays ise, dinin bireysel alan gina ¢cikmamasi ge-
rektigini savunur ve din 6zgurfiinu bireysel ifade 6zgurgiinin bir alt
kategorisi olarak dgerlendirir. Bu nedenle Fransiz modelinde |&@ili
dinin 6zel alan dina ¢ikmasini engellemek igin devletin gereken 6n-
lemleri almasi nedeniyle, olumlu (pozitif) bir yomardir. (Sajo, 2001:
2404-05. McClay, 2001: 59-62).

Tarkiye'deki laiklik anlaysinin Fransiz modeline yakin olmakla
birlikte kendine 6zgu birtakim 6zellikler ss@igi ileri strulebilir. Bazi
yazarlar tarafindan tgunci model olarak da adldadiTtrkiye dene-
yiminde din ve siyaset arasindakikl, bazi acilardan bunlarin birbirin-
den batindyle ayriimasi ya da birbirlerine skanosgorulii olmasindan
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¢ok dinin devlet kontroli altina alinmasi ankaya dayanir (Yavuz,
2009: 146-150).

l. 1982 ANAYASASINDA LAIKL iK

1982 Anayasasinda laiklik ilkesiyle @antili cok sayida diizen-
leme bulunmaktadir. Devletin bir cumhuriyet ofdau belirten md.1;
laikli gi devletin nitelikleri arasinda sayan md.2 ve budagistiriimesini
yasaklayan md.4; egemefhih kaynaini beliten md.6; “Herkes(in)
...felsefi inang, din, mezhep ve benzeri sebeplgnaragtzetiimeksizin
yasa onundesé’li gi ile kamu gicunun buturslemlerinde egitlik ilke-
sine uygun olarak hareket edgice 6ngéren md.10; temel hak ve 6z-
gurluklerin insan haklarina dayanan demokratikaik tumhuriyeti or-
tadan kaldirmayr amaclayan faaliyetler biciminddldeulamayacgini
duzenleyen md.14; sayaseferberlik, sikiydnetim veya @antstu hal-
lerde bile kimsenin din, vicdan, glince ve kanaatlerini aciklamaya
zorlanamamasi ve bunlardan dolayi su¢lanamamadsgkia imd.15; din,
vicdan ve ibadet 6zgurlini diizenleyen md. 24; siyasal partilerin ti-
zuk, program ve eylemlerinin laiklik ilkesine aykwlamayacgini be-
lirten md. 68/4 ve bu aykirgi yaptirrma bglayan md. 69/5 ve 7; Diya-
netisleri Baskanligini (DIB) diizenleyen md. 136 buna 6rnek olarak ve-
rilebilir.

Buglin 1982 Anayasasi cercevesinde laiklik ilkessiaglan tar-
tisma yaratan bdica ¢ alanin oldgu sdylenebilir. Bunlar, din ve vic-
dan 6zgurligl; din esitimi ve merkezi devlet tkilati icinde dini nitelik
tasilyan bir kurumun vargy, yani Diyanetisleri Baskanligidir. Asagida
bu konular, bunlara gkin olarak anayasada yapilmasi dnerilerilepi-de
sikliklerle birlikte ele alinacaktir.

ll. DIN VE VICDAN OZGURLU GU

Din ve vicdan ozgurlgt yararlikteki Anayasanin 24/1. madde-
sinde diuzenlenrgtir. Buna gore “Herkes, vicdan, dini inan¢ ve kanaat
hirriyetine sahiptir’. Madde, din ve inan¢ 6zgugune iliskin bagka bir
aciklama getirmemektedir. Bu fikrada yer alan “dre™inang” terimleri
kitabi dinlerle sinirli olarak ele alinmamali, gegorumlanmalidir. Do-
layisiyla, inan¢ 6zgurii de yalnizca kitabi dinlere inananlarigde
diger dini inanglari, teistleri, agnostikleri, hatta ateistler gilanritani-
mazlari da kapsar (ayni yonbkz AIHMK Kokkinakis/Yunanistan, 25
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Mayis 1993, bgvuru no. 14307/88, para 31). Bunun sonucu olarak, b
inancin dinsel inan¢ olarak kabul edilip edilmemeskarar vermek ya
da meru olarak dgerlendirilip deerlendiriimeyecgini belirlemek
devletin yetki alani igine girmez. S0z konusu 6#ggiin taninmasi, yal-
nizca bireylere sahip olduklari din ya da inanad&imelerinin degil;
ayni zamanda bireylerin din ve inanclaringigeérmelerinin ya da hicbir
inanca sahip olmamalarinin, dinin gereklerini yergetirmelerinin veya
getirmemelerinin de glivencesini glurur (AIHM Buscarini ve dier-
leri/San Marino, 1&ubat 1999, bgvuru no. 24645/94, para. 34). Dola-
yisiyla, din ve inan¢ 6zguriinin hicbir inan¢ tamamayi da icerdi;
herkesin din ve inancini serbestcegidiérme 6zgurligline sahip oldgu;
kimsenin bir din ya da inan¢ sistemine mensup oaraylanamayaga
fikraya eklenerek bu 6zgugun icergi yeni dizenlemede acikh ka-
vusturulabilir.

Demokratik bir toplum ideolojik ggulculugun yani sira dinsel ¢o-
gulculuga da dayanir. Demokratik bir toplumdasigle din ve inanglar
bir arada bulunur. Bunlarin birbirine engel olmamgasda zarar verme-
mesi devletin sorumlufiu altindadir. Nitekim, kimsenin dini inang ve
kanaatlerinden dolayr kinanamayaece ve suclanamayagaa iliskin
md. 24/3’teki dizenleme, toplumda dinsegglzulugu korumayi sgla-
maya yoneliktir. Hem dinsel galculugu, hem de devletin bu galcu
toplumsal ortami koruma goérevini belirgigiemek amaciyla, “Kimse-
nin dinsel inan¢ ve kanaatlerinden dolay! baskiyaun kalmayaga”
ile “kamu gicuntn batdn din ve inanclargt eizaklikta durma ve dev-
letin farkli inanclarla inanlar ve inanmayanlarsarala kagilikh saygi ve
hosgdrinin yerlgmesi ve surdirtlmesi icin gerekli dnlemleri almasi
yukumlalggtinan ilgili maddeye eklenmesi yerinde olur.

Din ve vicdan 6zgurlgl, disinceyi ifade 6zgurlgiiyle de yakin-
dan ilikilidir. DUstince Ozgurlgine uygulanan hukuki rejim, din ve
vicdan 6zgurlgu gibi diger 6zgurlikleri de dgrudan etkilemektedir.
Devletin digince 6zgurlga konusundaki sinirlayicl ya da 6zggtieci
tutumu din ve vicdan 6zgugiina ileri surebilme, kullanma bigim ve
olanaklarini da etkilemektedir. Nitekim, Turkiye'dartsiimakta olan
konulardan biri olan din hanesinin kimlik belgetete yer almasi konu-
sunun da dgiinceyi ifade 6zgurlgiyle iliskisi vardir. 2006’ya kadar
dine iliskin bilginin nifus clizdaninda yer almasi zorunluyk2006’da
cikarilan yeni Nufus Hizmetleri Kanunuyla vatagldan istedgi tak-
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dirde kimliklerinde yer alan din hanesini sodirakabilmesi mumkdn
kilinmistir. Kuskusuz her iki dizenleme de din ve vicdan Ozdiiriiin
negatif (olumsuz) boyutunu aiwran, “bireyin din ve inancini acikla-
maya zorlanamayage kuralina acikca aykirilik okturmaktadir. Din
ve vicdan 6zgurlgine saygili laik bir devletin herhangi bir nedehie
reylerin inanclarini bilme, @enme ve ardirma yetkisinin olmagunin
kabulii gerekir (Esen and Goéneng, 2007-08: 598-aQitgkim, AIHM
de Sinan dik/ Turkiye (2Subat 2010, bgvuru no. 21924/05) kararinda
ayni sonuca ukmistir. Mahkemenin bu kararinda beligitigibi, ntfus
kagidi gibi resmi belgeler okula kayit, kimlik kontiplaskerige islem-
leri gibi giindelik yagamin pek cok alaninda kullaniimaktadir. Bu tur
resmi belgelerde dini inanclara yer vergnolmasi, idarenin bireye
inanci nedeniyle ayrimcilik yapmasi riskgitaaktadir. Yine Mahkeme-
nin de belirttgi Gzere, kimlik kartinda diniyle ilgili bilgiyi dgstirmek
ya da din hanesini gobirakmak isteyenlerin yazili bir bildirimde bu-
lunmasi gerekmektedir. Bu durum ise yine bireyin kkbnusundaki tu-
tumunu ortaya koyan bir agiklamadarskebir sey degildir. S6z konusu
aykirihk, buna ilgkin bir anayasal hikim koymadan, yasal dizenleme:
nin kaldiriimasiyla ya da somut norm denetimi ytduyormun Anayasa
Mahkemesinin 6nine gelmesi durumunda Mahkemenialkanayasaya
aykiri bulup iptal etmesiyle ortadan kaldirilabilBu nedenle bu soruna
iliskin somut bir dizenlemenin anayasada yer almasimamn gerekli
degildir.

Dinsel inanci agiklama ve ifade 6zgi@iinin yurarlikteki anaya-
sada yer alan bir bka boyutu da siyasal partilerle ilgilidir. Anayasan
68. ve 69. maddelerinde diizenlenen, partinin tiaigrograminin laik-
lik ilkesine aykirl olmasi parti kapatma nedeni aktan c¢ikarilmali ya
da laiklik ilkesine aykiri parti tizik ve programmnparti eylemleriyle
test edilmesisarti getirilmelidir. AIHM, bir siyasal partinin kapatma
yaptirimina maruz kalmamasi i¢in eylemlerigiddet icermemesi ya da
siddeti tevik etmemesi; ayrica, partinin 6ngogliitoplumsal ya da si-
yasal projenin kendisinin de demokratikzddere uygun olmasi kalla-
rint aramaktadir (Yazar ve garleri /Turkiye, 9 Nisan 2002, auru no.
22723/93, para. 49). Laiklik ilkesine aykirilik reedyle kapatilan siyasal
partiler icinde yalnizca Refah Partisinin kapat$m&ararinin AHM
tarafindan Sozkgneye aykiri bulunmagh goz 6ninde bulundurulacak
olursa, siyasal partilere gkin yasaklarin, anayasaddH#M'nin belirle-
digi 6lcutler esas alinarak diizenlenmesi daha uygaceétir.
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gurlugl olwturur. Ibadet 6zgurlgl, bireye tek bgna ya da toplulukla
birlikte 6zel ya da kamusal y@mda ibadetini gercelgérmesi ve inanci
dogrultusunda hareket etme serbestisi tanir (Kah@002: 367). Din ve
inancta oldgu gibi ibadette de zorlama olmamasi gerekir. O nkge
kimsenin ibadete, dini ayin ve térenlere katiimagiaj inan¢ ve kanaat-
lerini agiklamaya zorlanamayagaa iliskin anayasal duzenleme (md.
24/3) korunmalidir.

Anayasanin 24. maddesi, din ve inan¢ Ozdiirlkionusunda her-
hangi bir sinirlama kaydi getirmegnibuna kagilik 2. fikrada ibadet,
dini ayin ve torenler dizenleme ve bunlara katilsesbestisini “14.
madde hukumlerine aykiri olmamsgértina bglamistir. Anayasanin 14.
maddesi, temel hak ve 6zgurluklerin kotiye kullarasini yasaklayan
bir diizenlemedir. Kgkusuz, anayasa, yalnizca ibadet 6zdiirldlesil,
hicbir hak ve 6zgurlgiin kotiye kullanilmasina izin vermez. Dolayi-
siyla, temel hak ve 6zgurliklerin kotiye kullanibma yasaklayan ayri
bir anayasa hukmu old@u takdirde, bunun ayrica din ve vicdan 6zgurli-
guinu duzenleyen maddede belirtiimesi gereksizditelks 14. madde-
nin simdiki bicimi “devletin Ulkesi ve milletiyle boltinez butinlgind
bozmayi”,”insan haklarina dayanan laik ve demokratimhuriyeti or-
tadan kaldirmayr amaclamak” gibi ¢cok somut olmayfaelere yer
vermektedir. Yeni anayasada her hak ve 6zgun{ yalnizca bu hak ve
O0zgurligt duzenleyen ilgili maddede belirtilen nedenleneirfanabil-
mesi yonteminin benimsenegei varsayarak, din, vicdan ve ibadet 6z-
gurliguiniin de ilgili maddede sayilacak nedenlerden lgrgrhirlanmasi
yoluna gidilmesi daha uygun olacaktir.

Din, vicdan ve ibadet 6zgugiine yonelik sinirlama nedenleri,
onemli uluslararasi insan haklar sgahelerinde yer bulmaktadir. Or-
negin, hem 1966 tarihli Medeni ve Siyasi Hakldieskin Uluslararasi
Sozlame (BMMSHS) (md. 18/3), hemINS (md. 9/2), hem de 1969
tarihli Amerikan Insan Haklari Sozfeesi (md. 12/3), din ve inanci
aciklama 6zgurlgine yonelik bir sinirlamanin kamu guvenlikamu
duzeni, genel géik, genel ahlak, bgalarinin hak ve 6zgurluklerinin
korunmasi nedenlerinden birine dayanmasini velamanin ancak ya-
sayla yapilmasini 6ngérmektedir. Sonugcta, s6z kotersel uluslararasi
insan haklari belgelerinde siralanan sinirlama medein din, vicdan ve
ibadet 6zgurlguni duzenleyen maddede yer almasi, uluslararaanins
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haklari belgeleriyle yeni anayasanin uyumunuilasamasi agisindan da
gerekli bir dgisiklik olacaktir.

Vicdan Ozgurliguyle balantili olarak ksinin dinsel ya da felsefi
inanci veya siyasal g&yil dolayisiyla askerlik hizmetini reddetmesi ola-
rak tanimlanabilecek vicdani reddin de bu cercevad&ilmasi yerinde
olabilir. Vicdani red, Turkiye gibi askerlik hizmaet zorunlu kilan tlke-
ler acisindan tagimali bir konudur. Yururlukteki Anayasada vicdari re
kurumunu yasaklayan bir dizenleme yoktur. Vatanmietini dizenle-
yen Anayasanin 72. maddesi, vatan hizmetinin silahlvetlerde ya da
kamu kesiminde negekilde yerine getirilegénin yasayla diizenlenme-
sini 6ngoérmgtir. Ne var ki yasa koyucu vicdani reddi bu zamkadar
tanimamgtir. Bundan kaynaklanan olumsuz uygulamalar sond&un
AIHM, Turkiye’'nin Sozlgmeyi ihlal ettgi sonucuna varmgtir (bkz
Ulke/Turkiye, 24 Subat 2006, bgvuru no. 39437/98). Vicdani red,
Avusturya, Hirvatistan, Rusyéspanya, Portekiz gibi tilkelerde bir ana-
yasal hak nitefiini almis; Polonya, Bulgaristan, Ukrayna, Cek Cumhu-
riyeti, Slovakya gibi ¢cok sayida Ulke ise bu hakfsayla taningtir.
Uluslararasi insan haklari belgelerinde de vicaadie iligkili diizenle-
melere rastlanmaktadir. Otie, BMMSHS (md. 8/3.c ii) ve S (md.
4/3.b) acik bicimde vicdani retcilerin sivil hiznetkullaniimasi zorun-
lulugunu getirmemekle birlikte, askeri nitelikteki heriga bir hizmeti ve
bu hizmete katilmayi vicdani bakimdan reddetme hakktanindg
ulkelerde bu kiilere zorunlu askerlik hizmeti yerine gérduriledeiz-
metlerin zorla ya da zorunlu c¢gtirma kapsaminda sayilmaygoa be-
lirtmistir. Avrupa Konseyi Parlamenterler Meclisi ve BakarkKomitesi
vicdani ret hakkini acik bigekilde taniyan ve lye devletlerin bu konuda
gerekli diuzenlemeleri yapmasini ongoresitiekararlar almstir. S6z
konusu girgsimler, BM dizeyinde bu yondeki ggrmleri tetiklemistir.
(Cho, 2007:200-203). Bugun, AB ulkeleri icinde \acdl reddi tanima-
yan ulke yoktur. O nedenle, yeni anayasada vicdaditaninmali ve
zorunlu askerlik hizmetinin silah altinda ya dailskamu hizmeti gor-
mek bicimindeyapilabilecgi acikca diizenlenmeli; bu nitelikteki hiz-
metlerin zorla ¢agtirma saylimayaga da belirtiimelidir.

24. maddenin son fikrasina goére, “kimse devletigyah ekono-
mik, siyasi veya hukuki temel dizenini kismen deaoldin kurallarina
dayandirma veya siyasi veyasikel ¢ikar yahut nifuz geama amaciyla
her ne suretle olursa olsun, dini veya din duygnlayahut dince kutsal
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sayllanseyleri istismar edemez ve koétluye kullanamaz.” Baraeimel
hak ve 6zgurluklerin kotlye kullaniima ygsalin ve vicdan 6zgurkii
acisindan 6zel olarak dizenlentimi S6z konusu dizenleme, dinin siya-
sal bir ara¢ olarak kullaniimasini yasaklayarak thplumsal alanla si-
nirh tutmayr amaclamaktadir (Kaglo, 2010: 295) Bu fikranin sadsle
tirilerek “Din, vicdan ve ibadet 6zgugi, devletin temel dizenini kis-
men de olsa din kurallarina dayandirmak veya siygaala kyisel ¢ikar
sazlamak amaciyla kullanilamabiciminde yeniden yazilmasi dnerilebilir.

lIl. DINEGITIMI

Kisilerin kendi dinini @renme, @retme ve yayma hakki da din
O0zgurligl kapsaminda gerlendirilir. Anayasa md. 24/4’te din kaltura
ve ahlak @retiminin ilk ve orta@retim kurumlarinda okutulan zorunlu
dersler arasinda yer algeabelirtilmistir. Bu dizenleme, hem laiklik
ilkesinin temel dgelerinden olan, herkesin din vedan 6zgurlgine
sahip olmasi anlayna; hem ebeveynin ¢ogunu kendi inanci ve felsefi
gorisi dagrultusunda yegtirme hakkina (AHS Ek 1. Protokol md.2);
hem de devletin bitin din ve inanclasit ezaklikta bulunmasi esasina
aykirihk olusturur. Gergekten de, devletin bittn inanclaragikearafsiz
olma yukumluligu, onun belli bir dine yonelik hizmet@amasini ya da
din ezitimi vermesini engellemektedir.

AIHM, devlet okullarinda din dersi verilmesini kateijoolarak
Sozlemeye aykiri bulmamakta, ancak bu uygulamanin dirvigdan
O0zgurl(gini zedelememesi igin bazi sktlar aramaktadir. Buna gore,
din dersleri ya se¢meli olmali; ya din dersininrigebtin dinler hak-
kinda bilgi veren, nesnel, ateel bir nitelige ve baky acisina sahip ol-
mali; ya da isteyengencilerin bu dersten muaf olmasi mumkin kilin-
malidir (Hasan-Eylem Zengin/Turkiye 9 Ekim 2007,s\bau no.
1448/04). Bu cercevede, 1982 Anayasasinda bgiendilere zorunlu
tutulan “din kulttra ve ahlak bilgisi” dersi icerike uygulamanin farkli
olmasi durumunda laiklik ilkesine aykirilik glurmayabilirdi ve bu da
neredeyse otuz yildir tagtlan bir sorun olmazdi. Ne var ki, dersin iceri-
ginin Ulkedeki inan¢ ggtlili gini yansitmamasi; nesnel ve gleel ol-
mamasi; bu dersi almak istemeyenlerin kendi istekliginda inanclarini
acga vurmak zorunda kalmalari; uygulamada bu derstemfigetin
idarenin takdirine birakilmasi, hem laiklik ilkesithem de AHS'ye ay-
kirihk olusturmaktadir. Bu nedenle bu dizenlemenin yeni arsass
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cikarilmasi en uygun ¢6zim olacaktir. Onun yerte,esitimi ve 6gre-
timinin, 1961 Anayasasinda olgu gibi (md. 19/3) “ksilerin kendi iste-
gine, kucuklerin kanuni temsilcilerinin yazil istame bal” tutulmasi
yonunde bir duzenlemegi@m ve Ggretim hakkinin dizenlengii mad-
dede yer almalidir. Bununginda, 6zel kurulglar tarafindan verilecek
din esitim ve @gretiminin devlet tarafindan denetlenmesi uygugedii
Dolayisiyla din gitim ve @sretiminin hersekilde devletin gbzetimi ve
denetimi altinda yapilagena iliskin mevcut anayasal diuzenleme ko-
runmalidir.

Yururlukteki Anayasaya gére (md. 42/3), gilEm ve @gretim,
Atatirk ilkeleri ve inkilaplari dgrultusunda, cgdas bilim ve esitim
esaslarina gore ... yapilir. Bu esaslara ayKitire ve @gretim yerleri
acllamaz”. Bilindgi Uzere, Atatirk ilke ve inkilaplari cok sayida uns
icinde barindirmaktadir. Halkc¢ilik, devletcilik gilbazi ilkeler bugin
tartisilir hale gelmg, dahasi 1930’lardaki anlagyginimuzde buyudk 6l-
cude gecerfiini yitirmis ya da s6z konusu ilkeler farkh bir icerik ka-
zanmgtir. Gandmuazde @tim ve &gretim laiklik esasina dayanmali, ayni
zamanda da genglerin demokratikseideri 6zimsemesini gkayici bir
icerikte olmalidir. O nedenle diizenlemenin, Atatilkelerine iliskin
bolumu cikarilarak;'e gitim ve @retimin demokrasi ve laiklik ilkeleri
dogrultusunda, ¢gdas bilim ve gitim esaslari ¢ergevesinde devlet go-
zetim ve denetimi altinda yapilmasitiminde dgistiriimesi 6nerilebilir.

IV. DIYANET ISLER1 BASKANLI Gl

Anayasanin 136. maddesine gore, Diydsletri Baskanlg (DiB)
laiklik ilkesi dogrultusunda milletce dayagma ve butlnlgneyi sgla-
mak amaciyla kurulmuve genel idare tkilati icinde yer alan bir kuru-
lustur. Bu cercevede, Turkiye’de din hizmetleriBin tekelinde yuru-
tulmektedir. Laik bir devlette esas olan bir dinggncta bltinkgme
yerine ¢gitli inang sahiplerinin kendilerine ait 6zel alangan yana ya-
samalarini sglamaktir. Dolayisiyla, “milli dayagma ve butlnlgne”
gorevini dini bir kurulgun yerine getirmesi laiklik ilkesiyle kolay pa
dasmaz (Aliefendiglu, 2001: 95). Ayrica bugiin B bir dinin, dahasi
bir mezhebin egemen olgu, bitce ve kadrosu Kultir ve Turizm, Enerji
ve Tabii Kaynaklar, Bisleri, Sanayi ve Ticaret gibi bazi bakanlklardan
bile kabarik olanlikz 2011 Yili Merkezi Yonetim Bitgce Kanunu, Kabul
Tarihi 26.12.2010, RG. 31.12.2010, 27802 (mukeyreajleta “devlet
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icinde ikinci bir devlet” (Kabglu, 2002: 369) izlenimi veren bir kurum
niteligini tasimaktadir. Bglangigta bu kurum, dinin devlet tarafindan
denetlenmesinin bir araci olarak gllwrulmwsa da, ginimuzde tam tersi
bir goruntt sergilemektedir. @ik dinlerin, mezheplerin ve inanglarin
bulund@gu ve bunlar arasinda ¢ahalarin géruldgu bir toplumda, bir
dine ve mezhebe ait bir kurumdan dini toplumunegiirici bir unsuru
olarak kullanmasini istemek, dinin devlet eliyleyasallamasina ve
devletin bir dini ve mezhebi gédigi sonucunun ortaya ¢ikmasina ne-
den olmaktadir (Aliefendiglu, 2001: 96).

Dahasi, DB Islam dinine ilgkin konularda fetva makami gibi ca-
lismakta ve cgtli devlet organlarina dinsel konularda g¢ildirmek-
tedir. Bir inancin din olup olmagina iliskin olarak zaman zaman mah-
kemelere verdii mitalaalar buna 6rnek gosterilebilir. Oysa kik ldev-
lette devletin neyin din ya da dinsel inan¢ @dou saptamasi gédi
sakincalar yaratabilir. Bir inancin dinsel niteéikblup olmadiina karar
vermek laik devletin gorevi géddir. Bu ¢cercevede devletin midahalesi
ancak demokratik dgrlerle cagan eylem ve davraglara yonelik ola-
bilir. Buradaki sinir, din ve inan¢ 6zgugiii cercevesinde yapilan eylem
ve davrarglarin demokratik toplum dizeninin gereklerine vend&ratik
ilkelere aykiri dgmemesidir.

Nitekim AIHM de din 6zgurlginin, dinsel inanclarin ya da dinsel
inanclari ifade etmede kullanilan araclaringsraeolup olmadgini belir-
lemede devlete takdir yetkisi tanimamaktadir (Masaikis ve derleri/
Yunanistan, 26.09.1996, pauru no. 18748/91, para. 47). Cunku din,
inan¢ ve ibadet 6zgurdiini benimsemnilaik bir devlet kamu diizenine
ya da genel ahlaka, @asa vb. aykiri olmady sirece din ve inanca ve
bunun ifade edifi bicimine karsmamalidir. Bu nedenle, 6rgie DiB’in
Aleviligin bir din olmadgina yonelik aciklamalari ve mahkemelerin
kararlarini zaman zaman®den aldiklari gorie dayandirmalari laiklik
ilkesine aykirilik olgturmaktadir. Nitekim AHM de Sinan dik/Turkiye
kararinda “ulusal mahkemelerin gvaranin mezhebiyle ilgili deerlen-
dirme yaparkerislam dini alanini ilgilendirenslierde yetkili bir maka-
min tavsiyesini esas almasinin devletin notr vaf¢éaz olma yukimlu-

lGgu ile bagdasmadgpl” sonucuna varmgtir.

Bazi yazarlar, Aleviler véslam Dini icindeki dier mezheplerin de
temsilini s&lanmak yoluyla DB’in yapisinda dizeltime gidilmesini
Onermektedir. Ne var ki, boyle bir gigiklik bile bu kurumun laik devlet
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yapisiyla celitigi gercesini ortadan kaldirmayacaktir. Bazilari ise fetva
yoluyla DIB’in Siinni islamin yorumlanmasinda yorum hiilisaglama
islevi gordigiinin altini ¢cizmektedir. Ne var ki, boyle bir gor&aik
devlete yuklenemez. Sonug olarak, devletin bitimnvei inanglara taraf-
siz olabilmesini sgamak icin bu kurumun timden kaldiriimasi en uy-
gun yol olacaktir.

SONUGC

1982 Anayasasindé#aiklik ilkesiyle ilgili i¢ 6nemli konunun yeni
anayasada gozden gecirilmesi gerekir. Bu alanlabldardin ve inang
Ozgurligudar. Yeni anayasa vicdani reddi tanimalidir. Agridemokra-
tik toplumun temel unsurlarindan biri olan dinsegglculuk ve devletin
bu ¢cggulcu toplumsal ortami koruma gérevi anayasada acyet alma-
hdir. Bundan bgka, din ve inanc¢ 6zgurfiiine iliskin sinirlama nedenleri
Avrupa standartlarina uygun olarak yeniden yazildnal Y Urarlikteki
Anayasanin en tastmali dizenlemeleri arasinda yer alan zorunlu din
kaltard ve ahlak bilgisi dersi kaldiriimalidir. @hsuz uygulamalar da
g6z 6ndnde bulundurulgunda, bu madde hem din ve vicdan 6zgurlu-
gunu, hem de devletin buttun inanglaraskaarafsiz olmasi yuakimlula-
gunu zedelemektedir. Bireylerin kendi diningrénme ve cocuklarina
ogretme hakki 1961 Anayasasinin benimgeftirmul cercevesinde yeni
anayasada diizenlenebilir. Son olarak, Diydgleti Baskanliginin da,
hem varlgi hem de ona ytkleneglévler acisindan nétr devlet ilkesiyle
bagdasmadgindan yeni anayasada yer almamasi gerekir.
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ABSTRACT

Secularism may be described simply as a systenowdrigance
which is impartial and neutral with respect to asgt of religious and
philosophical beliefs. The 1982 Constitution in@sdjuite a few provi-
sions related to secularism. However some of tlieles drawn up in
this Constitution are controversial. | focus thisidy on three conten-
tious matters, namely freedom of religion and cars, religious edu-
cation, and the legal status of the Departmenteafdious Affairs, and |
suggest alterations to the text of the constitution

Key Words: Secularism, religion, freedom of religion and con-
science, conscientious objection, Department agRels Affairs
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INTRODUCTION

Secularism may be described simply as a systenowedrgance
which is impartial and neutral with respect to a®t of religious and
philosophical beliefs. Such a government does neé griority or
privilege any belief system. Ideally, this sepematbetween church and
the state in the public sphere is neither religinas anti-religious, but
‘a-religious’ (Rosenfeld, 2009: 2333-2334; for frenciple of neutrality
see Sajo, 2003). Therefore, a truly secular sgatbliged to provide an
environment in which all beliefs exist peacefuligesby-side in society.
The goal of secularism is to guarantee the freedbmeligious thought
and expression faall people by making the public sphere neutral to all
beliefs.

‘Secularism’ acquires a different character witleiach country,
depending on the historical and cultural experiesfdde country. There
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are two predominant expressions of secularism isté¥e democracies.
In the Anglo-American model religion is seen as,osfemany, social

institutions. In the the French model, the rolealigion is more limited

in public sphere; here the State merely guarariteefreedom of relig-

ion and worship as an individual freedom. Accordiaghe first model

secularism functions to facilitate communicatiord ahe relationship
between various belief groups. Thus, secularismah@sgative meaning
in Anglo-American model. On the other hand, sec¢smarhas a positive
side in the second (French) model, since religiooukl be ‘boxed’ in

private sphere, and the state’s duty is to enswatthis occurs. This is
why French model considers the ‘freedom of religias a subcategory
of the freedom of expression (Sajo, 2001: 2202Mlay, 2001: 59-62).

We may argue that the concept of secularism in dyik closer to
the French model, however, it has some peculariBaxe some of the
relations between religion and politics are rootedhe control of the
predominant religion by the state, rather than lwy ¢eparation of the
two institutions, or by the tolerance of each te tither. Therefore some
scholars describe the Turkish experience as anession of a third
model (Yavuz, 2009: 146-150).

. SECULARISM IN THE 1982 CONSTITUTION

The 1982 Constitution includes quite a few provisiagelated to
secularism. Art 1 states that the Turkish Stat@ Bepublic; Art 2 enu-
marates secularism among the characteristics dRépaiblic; Art 4 pro-
hibits any amendment to first three articles of @mnstitution; Art. 6
rests the concept of soverignity with the natiomt 20 guarantees the
concept of ‘equality before law’, Art 14.1 prohibithe exercise of con-
stitutional rights and freedoms with the aim ofdangering the exis-
tence of democratic and secular order’, Art 15.2lases individuals
from ‘being compelled to reveal one’s religion ammhscience’ and from
being ‘accused on account of religion and conseeimctimes of emer-
gency regime, Art 24 guarantees the freedom ofjiceli Art 68.4 stipu-
lates that the ‘statute, program and conducts’atitipal parties may not
contradict the principles of secularism, and Ae&b9.5 and 7 envisage
sanctions for violations of the stated priciplasgd &rt 136 which draws
up the Department of Religious Affairs are goodregkes to indicate
the value of secularism within the constitution.
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However, some of the articles related to seculaiisrthe 1982
Constitution are controversial. | focus this stunly three contentious
articles, and | suggest alterations to the texhefconstitution. The arti-
cles under examination concern the freedom ofimglignd conscience,
religious education, and the legal status of thpddenent of Religious
Affairs.

. FREEDOM OF RELIGION AND CONSCIENCE

According to Art 24.1 of the 1982 Constitutieneryone has free-
dom of conscience, religious belief and convictibhe term ‘religious
belief’ in this provision should be interpreted adty. ‘Freedom of re-
ligion’ not only includes believers of Judaism, {Shianity, and Islam,
but also protects other religions and belief systemcluding agnostics,
sceptics, atheists and unconcerned (AlseECtHR case Kokkinakis v.
Yunanistan, 25 May 1993, application no. 14307&&a 31). Hence,
this freedom limits the state in a particular wake state isiot author-
ized to decide whether a belief system should Insidered as a religion
or is legitimate. Freedom of religion guaranteess tiight of individuals
to convert to a new religion or to not to hold dwslief, and to either
observe or not observe their religion while maimitag their religion and
beliefs 6eeECtHR case Buscarini and Others v. San Marind;di&u-
ary 1999, application no. 24645/94, para.34). Aat24.3 and 4 of the
current constitution partially forsee different &wof this freedom by
stipulating that acts of worship, religious sergicand ceremonies will
be conducted freely; no one shall be compelleddoskip or to partici-
pate in religious ceremonies and rites. As | haentioned above, the
freedom of religion equally protects both believarsl non-believers.
This clause guarantees freedtmom religion along with freedonm the
practice of religion. Hence, the new constitution may adtfecent
points of this freedom, annexing into the text,t ttias right “shall in-
clude not to have any belief and to be free to earivand “no one can
be compelled to belong to a religion or belief eyst’

The practice of democracy requires pluralism ingkpression of
various ideological views, including different ggbns and beliefs. A
democratic state is responsible for preventing adimds of one ideo-
logical view or religious from obstructing or hamgi the existance or
expression of any other views. The current corigtituprohibits to
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‘blame or accuse’ someone because of their relggimeliefs and con-
victions (Art 24.3) which serves to maintain rehigs plurality in the
society. It would be conformable inserting statetaanto the concerned
provision in order to emphasize religious pluraktyd role of state to
maintain this pluralistic social structure such ‘@ one shall be perse-
cuted because of his/her religion or beliefs” asdate authorities are
obliged to treat equally to all religions and bidiand to take necessary
measures in order to establish and maintain muésglect and tolarance
between different beliefs, also believers and nelrefers”.

The concept of freedom of religion has a closetiaahip with
the allied concept of freedom of expression. In,fie very existance of
a ‘religion slot’ on the identity card of a Turkisftizen in Turkey, is one
the divissive issues concerning the freedom of &pe€he provision of
information regarding an identity card holder’sligon’ was compul-
sory up until 2006. In contrast to before, the Rafion Services Law of
2006 provides an option for individuals to leave tkligion box empty.
Clearly, both the previous and current provisions ia contradiction
with the negative dimension of the freedom, thex@ple of “no one
shall be compelled to reveal religious beliefs andvictions”, that was
repeated in Art 24.3 of the 1982 Constitution. Awdar state that is re-
spectful freedom of religion and belief should fatve the power to
know citizens’ beliefs either through inquiry orhet means (Esen &
Gobneng, 2007-08: 598-601). The ECtHR has reacheddime conclu-
sion in the Sinanslk case. As the Court notes, since the necessity o
providing the identity card is common in everyddg k.g. registration
to schools, identity checks, military service, efbe listing of the citi-
zen's religious belief in the identity cards opé¢hs citizen to potential
discrimination at the hands of agents of the Statsode factoinvol-
untarily extracts a statement of religious beligfsm the card holder
during each use. That requirement infringes upemtygative dimension
of the freedom of religion (Sinagik v. Turkey, 2 February 2010, appli-
cation no. 21924/05, para 43). This contradictibautd be eliminated,
ruling out the provision either by the Parliamenbyg the Constitutional
Court’s annulment through constitutional review, Bas not necessary
to add a spesific clause in the new constitutioruaithis issue.

Another dimension of the freedom of expressionetifious belief
expressed in the 1982 Constitution concerns palipparties. Under the
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current Constitution, political parties whose stasuand programs vio-
late the principle of secularism can be dissolvedhie state (Art 68 and
69). However, this sanction excessively limits fileedom of speech and
Is not compatible with rulings of the ECtHR. Accirgl to the Stras-

bourg Court, the content of the program of a pmditparty or statements
of its leaders must be compared with the actionghefpolitical party

and its leaders, and the positions they defendntals2sa whole. Also
platform of the party must conform with the demdicraalues, as well

as the actions of the party must not involve oiténciolance (Yazar and
Others v. Turkey, 9 April 2002, application no. 23R3, para.49). The
ECtHR upheld the dissolution sanction of the Turkidovernment only

in the case of Welfare Party among other caseshiohapolitical parties

were prohibited based on the violation of principfesecularism. So, it
should be reestablished prohibitions on politicafties based on Euro-
pean standards in the new constitution.

The ‘freedom of religion’ also has a positive dirsiem with re-
spect to the freedom of worship. The freedom ofsivigr recognizes that
individuals may chose how to worship. Worship mayeither private or
collective (Kabglu, 2002: 367). This rules out any kind of coercion
This is why, the clause stating “no one shall begelled to worship, or
to participate in religious ceremonies and ritesthe current Constitu-
tion should be preserved.

The 1982 Constitution does not set forth any litiotss to the
negative dimension of freedom of religion and Wetis | have stated
above, however, it obliges conducting acts of wigsheligious ser-
vices, and ceremonies in conformity with Article 14at prohibits abuse
of fundamental rights and freedoraurticle 14 of the Constitution does

! Article 14 Prohibition of Abuse of Fundamental Rigjand Freedoms
(1) None of the rights and freedoms embodied inGbastitution shall be exercised
with the aim of violating the indivisible integrityf the state with its territory and
nation, and endangering the existence of the deatiocand secular order of the
Turkish Republic based upon human rights.
(2) No provision of this Constitution shall be irgeeted in a manner that enables the
State or individuals to destroy the fundamentahtigand freedoms embodied in the
Constitution or to stage an activity with the aifir@stricting them more extensively
than stated in the Constitution.
(3) The sanctions to be applied against those venpgtrate activities in conflict with
these provisions shall be determined by law.
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not recognize the potential misuse of the conceptseedom of religion

or of any of the constitutional rights or freedoins the state. This is
why we may consider reference to Article 14 in élgi24 is unneces-
sary. Beyond this, Article 14 is problematic. Al¢icl4 includes some
very vague terms and expressions, such as “aintimgplating the indi-

visible integrity of the state with its territoryné nation” and “endan-
gering the existence of the democratic and seark@er of the Turkish
Republic based upon human rights.” Instead of ifesuch ambiguous
delimitations which may be applied to all constduogl rights and free-
doms, restriction reasons should be enumaratdakimuticle that recog-
nizes the freedom of religion.

Restriction reasons on freedom of religion takeeg@laome inter-
national human rights documents. For example, thiéted Nations In-
ternational Covenant on Civil and Political Riglils1966 (Art 18.3),
the European Convention on Human Rights of 1953 @A2), and the
American Convention on Human Rights of 1969 (Art3)Zrame to
limit positive dimesion of this freedom prescribbg law, and on the
grounds of protection of public safety, order, btlear morals, or the
rights and freedoms of others. A new constitutibowdd adopt these
grounds to limit freedom of manifestation of retigiand belief not only
for concretizing the limits of the freedom, but@f®r harmonizing the
constitution with international human rights documse

The 1982 Constitution also recognizes in Articlel2#eedom of
conscience, beside and in addition to the freedbreligious belief and
conviction. In this context, we may argue for tights of conscientious
objectors; those who refuse to do military seraceaccount of their
religious or philosophical beliefs, or politicaliopns. The right of con-
scientious objection is a problematic issue in anty like Turkey in
which military service is compulsory. The currerdnStitution does not
expressly ban conscientious objection. Article Tipusates that “The
manner in which this service shall be performedcansidered as per-
formed, either in the Armed Forces or in publicvgar shall be regu-
lated by law.” However, because of the negativeiathtnative practices
and adverse court decisions resulting from the fliognt legal frame-
work for dealing with situations arising from thenscientious objec-
tion, ECtHR held that Turkey violated the Convent{tJlke v. Turkey,
24 February 2006, application n0.39437/98). Soménitees such as
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Austria, Croatia, Russia, Spain and Portugal relzegconscientious
objection as a constitutional right. Not a few &giors, e.g. Poland,
Bulgaria, Ukraine, Czech Republic, Slovakia havaoted this as a
right. In addition to theses domestic legislatiosmne international hu-
man rights documents frame provisions related ¢octbnscientious ob-
jection without expressly recognizing it. For exaenthe United Nations
International Covenant on Civil and Political Rigldf 1966 (Art 8.3.c
i) and the European Convention on Human Rightd983 (Art 4.3.b)
do not acknowledge that conscientious objectiorstrve used in civil
service, provided that any service of a militanarmcter or in case of
conscientious objectors in countries where theyracegnised, service
exacted instead of compulsory military service nahbe considered as
forced or compulsory labor.

The Consultative Assembly of the Council of Eur¢p867), the
European Parliament (1983), and the Committee dafigWrs of the
Council of Europe (1987) have recognized consaestiobjection by
adopting resolutions. Today all members of the geam Union recog-
nize conscientious objection. These efforts of Baem institutions have
also triggered attemps on United Nations levelc&ith987 the United
Nations Commission on Human Rights has appealetheaomember
states to recognize this right by adopting sevesdlutions (Cho, 2007:
200-203). These efforts indicate that conscientimlgjection to military
service has emerged and has been conceived aseamational human
right in the international community. Since Turkeypart of the interna-
tional community, and recognizes superiority ofemational law re-
garding human rights over domestic law aacordingh& current con-
stitution (Art 90.5), the new constitution shou&tognize conscientious
objection, and provide the right to susbstitutealiarnative civil service
for military service. Also, constitution makers sk make clear that
such service can not be considered as forced labor.

According to the last paragraph of Article 24, “owe shall be al-
lowed to exploit or abuse religion or religious liegs, or things held
sacred by religion, in any manner whatsoever, lier purpose of per-
sonal or political influence, or for even partiabigsing the fundamental,
social, economic, political, and legal order of #tate on religious ten-
ets.” This provision prohibits the abuse of rigated freedoms particu-
larly for the freedom of religion, and aims at tgopress usage of relig-
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ion as a political or personal means (Kgop2010: 295). However, this
paragraph may be shortend as “freedom of religionscience and wor-
ship can not be exercised for the purpose of eaetiafly founding fun-
damental order of state on religious tenets origgipersonal or political
influence,” since the original provision is longdeseems complicated.

[ll. RELIGIOUS EDUCATION

The freedom of religion asserts that individualsvena right to
learn, teach and disseminate their own religiorcdntrast to this princi-
ple, the 1982 Constitution makes instruction ingrels culture and
ethics education compulsory in the curriculum ofary and secondary
schools (Art 24.4). This clause severely infringesn both the freedom
of religion and the freedom of conscience. Thesedoms are an indis-
pensable element of secularism. Consider the oflgarents to have
their children educated in accordance with theligi@us and other
views, guaranteed in the Protocol 1 of the ECHR @Arand in the Prin-
ciple of Impartiality and Neutrality of State. ladt, the State’s obliga-
tion to be impartial and neutral to all beliefsy@ats it from providing a
service for a religion or from providing or impargia religious education.

Religious education courses are not incongrous w&ttularism,
per se, if the system provides an exemption meshaor the option of
attending a lesson in a substitute subject, or smyateendance at reli-
gious classes entirely optionalsaif the courses are factually based and
somewhat balanced. However, according to the Thrkisnstitution
“religious culture and ethic” classes are compuyls@nly Christians or
Jews may be exempted from this class by the theeBwg Council for
Education's decision of 1990, and this exemptiolefisto administra-
tion’s discretion. This enforcement clearly infreggthe negative dimen-
sion of freedom of religion guranteed in Article @4the Constitution. If
an administration wishes to teach a compulsorygimls course at
schools, the context of the course should be ingbactritical, objective
and respectful to all beliefs, and show diversityhe society. If the syl-
labus of the “religious culture and ethics” coulnsel met these criteria it
would not have been a constitutional issue for alntloirty years in Tur-
key. However, the content of the course does rkat itato consideration
different beliefs in the country. It predominantBaches the Suni Islam
faith. The ECtHR has noted that this practice tedathe freedom of
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religion in Article 9 of the ECHR, as well as thght for parents to have
their children educated in accordance with theligi@us and other
views enumerated in Art 2 of the Protocol. The casélasan-Eylem
Zengin v. Turkey (9 October 2007, application n448/04). The best
solution is to eliminate such a provision from ttw@rent constitution.
Instead, it would be included a stipulation sucHrasgious education
and teaching shall be subject to the individual® awll and volition,
and in the case of minors, to the representativée’the clause guaran-
teeing the right to education. The provision gutgaimg the provision
of a religious education within a private institrtj subject to the State’s
supervision and control, (Art 24.4) should be presé to ensure the
free expression of religion.

According to the 1982 Constitution, “training andueation shall
be conducted along the lines of the principles r@fokrms of Atatirk, on
the basis of contemporary science and educatioe#thads, under the
supervision and control of the state. Instituti@figraining and educa-
tion contravening these provisions shall not baldisthed.” The princi-
ples and reforms of Atatirk embrace various elemsnth as, republi-
canism, populism, secularism, revolutionalism, avaiism, and statism.
These principles were inserted into the 1924 Cuuigtn in 1937. The
1961 Constitution gave voice to the “full dedicatito the reforms of
Atatirk” in its Preamble. Even though they tookgelan all constitu-
tions of the Republican era, the contents of sofrtbe principles such
as statism and populism underwent changes, ettieeariderstanding of
the 1930’s became void, or the nature of the ppiesi was modified.
Today’s modern education system should be secanat,transfuse de-
mocratic values to the students. This is why tlereshentioned provi-
sion should be altered as “training and educatioall $oe conducted
along with the principles of democracy and secsilarbn the basis of
contemporary science and educational methods, uhdesupervision
and control of state”, repealing the part referihg principles and re-
forms of Ataturk.

IV. DEPARTMENT OF RELIGIOUS AFFAIRS

According to Article 136 of the Constitution, theepartment of
Religious Affairs (DRA) is a government entity faded with the aim of
promoting national solidarity and integrity in acdance with the prin-
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ciple of secularism, which is within the generahwadistration. There-
fore, services relating to religion in Turkey areeeuted exclusively by
the DRA. The concept of the secular state restsreating an environ-
ment in which individuals with different religiouseliefs can live side-
by-side with each sustaining the integrity of thesligious belief. Ac-
cordingly, vesting a state entity with the functimnfulfil “national soli-
darity and integrity” through the practice of rétig is not compatible
with secularism (Aliefendiglu, 2001: 95).

Moreover, only Islam, specifically the Suni denoatian is domi-
nant in the DRA to the exclusion of all other radigs. The budget and
number of staff in the DRA are more than some gavent ministries,
such as Culture and Tourism, Energy and Naturabiess, Industry
and Commerce and Foreign Affairs (Central Admiaistm’s Budget
Act of 2011, Official Gazette, publication date B&cember 2010, No.
27802-reiterated). This is why some scholars canmsttis entity as
“state within a state” (Kakghu, 2002: 369). In short, although the DRA
was founded in order to control the religion, todlag religion has influ-
ence on society through the DRA. There are differeligions, denomi-
nations and belief in Turkish society. However, IRA is an institution
of Sunni Islam faith. The duty given to the DRA thye Constitution: to
use religion as an element of national integrityegirise to politization
of religion and creates the perception that thée gpaefers a particular
religion and a denomination within that religion.

In practice, the DRA functions like a fetwa auttyprlesignating
what is religiously right or wrong in daily lifet hlso gives opinions to
various governmental organs on the Islam religidowever, this cre-
ates problems in a secular state because, to detidkef has a religious
character or not, is not among the state’s duties.

Just as the ECHR does not give discretionary pdwestate au-
thorities to determine whether religious beliefdlog means used to ex-
press such beliefs are legitimageECtHR case Manoussakis and Oth-
ers v. Greece, 26 September 2006, application 8048/91, para 47),
the state must be impartial to all religions andaieinations in the soci-
ety unless there is a conflict with public ordemaoral values etc. This
is why some of the notices issued by the DRA ornefslsuch as the
finding that the Alevi belief is not a religion, @ntirely contrary to the
concept of secularism. When a court relies uponDR&’s opinion in
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forming its decision this action conflicts with tpenciples of Neutrality
and Impartiality of the state in equal measure GEEHR Sinandik v.
Turkey, para 46).

To ensure the representation of Alevis and othepenations in
the membership of the DRA will not make this bodyniorm with the
principle of secularism. Some scholars argue thatORA functions to
carry interpretation unity in Sunni Islam denomioatthrough giving
fetwas. However, a secular state must not assugte aaduty. To con-
clude, this body should be eliminated.

CONCLUSION

There are a few problematic matters concerningcyi@ of secu-
larism in the 1982 Constitution that must be redige a new constitu-
tion. Accordingly, a new constitution must guarawarious dimensions
of freedom of religion, such as conscientious dijpe¢ and reformulate
limits of this freedom in conformity with the Eure@n standards. Also
new constitution must repeal the provisions inwadvimandatory “reli-
gious culture and ethic” classes and the DRA thearty infringe the
principle of secularism.
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